13

21

28

Public Employee Free Speech in the Wake of Ceballos
Martin Fassler

contents

K-12 Teacher Termination Hearings: Are They Worth the Cost?

Michael Blacher

Effects Bargaining Recognized, But ‘Transactional Costs’ Now in the Mix

Carol \Vendrillo, CPER Editor

Arbitrator May Rule on Legal Defense to Grievance
Katherine Thomson, CPER Associate Editor

32
33
35
37
38

Public Schools

Is Villaraigosa’s Win LAUSD’s Loss?

Lawsuit Settlement Benefits Lowest-Performing Schools
‘Dance of the Lemons’ Cut Short?

AFT Makes It a Three-Way Fight for Part-Time Teachers

No Funds for Non-Resident Students
of Online Charter Schools



contents

39
42
47
48
50

51
53

56
59
60
60
61

63

75

continued

Local Government

Sacramento County Endures Two-Week Work Stoppage

Police Officer Disciplinary Records Are Confidential Under Public Records Act
Engineers and Architects Association Stages Two-Day Strike

Employment or Disability Income Nixes Reinstatement

Bill Broadens Record Inspection Rights of Court Employees

State Employment

No Concessions by Highway Patrol Union

Statute Does Not Require Equal Raises for Supervisors,
Rank-and-File Employees

Legislature Approves Seven More MOUs

Excluded Employees Given 3.5 Percent Increase and Lump Sum
Board Cannot Designate Second Exempt Position

PERB Counts Revocation Cards

Legislation Affects Atascadero Employees, Firefighters,
Retirees, Park Rangers, and Computer Users

Higher Education

Higher Education Report
Eric Borgerson, Associate Editor

63 Chronicle v. U.C.: Limited Win for Newspaper,
But Controversy Forces Reforms

69 Bill to Require Open Meetings Regarding U.C. Exec Pay
73 U.C. Launches New Compensation Reforms

Psychiatric Injuries Cannot Be Parsed for Compensability



78
81

83

85

86
87

contents

continued

Discrimination

McCrae Court of Appeal Not Dissuaded by Supreme Court Ruling in Yanowitz

California’s Unruh Act and Disabled Persons Act
Do Not Include ADA Protections

General

California Supreme Court Confirms At-Will Contract

Public Sector Arbitration

Parties Alleging Constitutional Violations Must Exhaust
Administrative Remedies Before Filing Suit

Judicial Review Barred Unless Provided for in Arbitration Agreement

Workers’ Compensation Is for Workers, Not Employers

4 Letter From the Editor
89  Public Sector Arbitration Log
95 Resources

98  Public Employment Relations Board Cases



4

CPER JOURNAL

No. 180

letter from the editor

Dear CPER Readers:

This issue of CPER is packed with an extraordinary selection of in-depth, topical
stories. But, rather than give you a glimpse of what the Journal has to offer, I’'m burst-
ing with news on another front.

After much time and effort by Stefanie Kalmin and Eric Borgerson, CPER has
rolled out two incredible, searchable databases that will significantly add to the re-
sources you can rely on — and considerably shorten your research time. We call this
new offering “digital intelligence for the public sector.”

First, we have compiled on a single CD the summaries of all PERB decisions as
they appear in CPER, from PERB Dec. No. 1, in 1976, through Dec. No. 1835, in
2006. This disk allows keyword searches of concise distillations of all PERB deci-
sions. You can execute single or multiple word searches, or Boolean queries. The data
includes summaries of PERB rulings from all issues of CPER, through June 2006,
including cases that appeared in Special Editions and the Special Reporting Series.

The second disk, a DVD, is even more thorough. Itincludes every article — plus
the PERB summaries mentioned above — from the entire CPER collection, from
issue No. 1 through the recent Nlo. 178. Over 35 years worth of CPER articles have
been collected and are now completely searchable!

Both databases are available for sale on our website, http://cper.berkeley.edu/.
When you buy the CD or DVD, you automatically will be registered as a purchaser
and notified of all updates to these digital archives.

This unique project brings over three decades of public sector bargaining his-
tory, court decisions, legislative developments, and PERB case law to your computer
in an easily accessible format. I think you’ll agree it’s quite an accomplishment and an
invaluable new tool for the public sector practitioner.

Sincerely,

Vol thotidor”

Carol Vendrillo
CPER Editor and Director
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Digital Intelligence for the Public Sector

Introducing the CPER Digital Archive

One resource....no paper....fast answers.

Whether your research spans the entire CPER history of public
sector coverage (from Issues 1 to 178) or the decisions of the
Public Employment Relations Board (from No. 1 to 1835),
CPER’s new Digital Archive eliminates the “paper chase,” and
puts the information all in one place...on your computer.

PERB DECISIONS CD: CPER summaries
of PERB decisions Nos. 1-1835 from CPER
Journal issues 1-178. $60

CPER JOURNAL and PERB DECISIONS
DVD: Get both the CPER summaries of PERB
decisions Nos. 1-1835, PLUS the entire set of
CPER back issues, Nos.1-178 (including
Indexes and Special Reporting Series). Each

Vol. 1-178

data base can be searched separately. $140 CPER Tndeses

CPER SRS

BOTH DISKS are searchable by multiple
keywords and boolean queries. Have
36 years of public sector bargaining
history and case law at your fingertips.

Order at the CPER website

http://cper.berkeley.edu

DVD




6

CPER JOURNAL

No. 180

Public Employee Free Speech

Martin Fassler is an attorney
with the Oakland Law Offices of
Robert J. Bezemek, which
represents unions and employees
in both the private and public
sectors. He is a former Adminis-
trative Law Judge with the
Public Employment Relations
Board and the State Personnel
Board, and a former staff
attorney with the Agricultural
Labor Relations Board and the
Department of Industrial

Relations.

IN the Wake of Ceballos

Martin Fassler

The recent Supreme Court decision in Garcetti v. Ceballos' brings to mind a few
well-known admonitions: (1) “Easier said than done”; (2) “Be careful what you
wish for”; and (3) “If at first you don’t succeed, try another court, or another legal
theory” (admittedly, a modification of the usual wording). At the same time, Ceballos
leaves unchanged much long-standing law, at least in the Ninth Circuit, regarding
First Amendment protections for public employees.

This article suggests that lawyers representing both California public
employees and public employers may have difficulty applying Ceballos in some
situations, although in other instances its consequences will be clear. And if, in
some instances, Ceballos closes the door to the federal courthouse, lawyers
representing employee-plaintiffs who believe they have suffered retaliation for
speaking out on the job will have avenues to pursue in California court for
vindication.

Ceballos Facts and Holding

The Ceballos facts and decision were ably described by Eric Borgerson in the
last issue of CPER Journal, and so are highly condensed here. In a 5-4 decision
written by Justice Anthony Kennedy, the Supreme Court remanded to the Ninth
Circuit a case in which Los Angeles deputy district attorney Richard Ceballos
challenged a reassignment to a less-respected position, a transfer to another
courthouse, and a denial of a promotion, alleging that all three actions were in
retaliation for his exercise of First Amendment rights.

Ceballos was a first-level supervisor in the Pomona courthouse. He
investigated the accuracy of an affidavit signed by a deputy sheriff in support of a
search warrant in a pending criminal prosecution. He concluded the affidavit



contained “serious misrepresentations.” Ceballos wrote a
memorandum outlining his observations and conclusions to
two of his supervisors, and voiced his views in a meeting with
the two managers and sheriff department officers. The sheriff
officers did not agree with his views. The D.A.’s office went
ahead with the prosecution.

Not long afterward, Ceballos was removed from his
position as trial deputy, transferred to another courthouse,
and denied a promotion. Eventually he sued under 42 USC
Sec.1983, alleging retaliation for exercise of First
Amendment rights. The district court dismissed the case,
but the Ninth Circuit reversed that
ruling, holding that Ceballos’
“allegations of wrongdoing in the
memorandum” to his superiors was
protected by the First Amendment. The
Ninth Circuit explicitly declined to rule
on whether other acts by Ceballos —
voicing his views to the defense attorney,
to others in the D.A.’s office, and to
sheriff department personnel — were
protected by the First Amendment. The
Supreme Court granted the county’s
certiorari petition.

In its ruling, the Supreme Court
honored its previous holdings in
Pickering v. Board of Education of
Township High School Dist.,? Rankin v.
McPherson,® and Givhan v. Western Line Consolidated School
Dist.* Thus:

That Ceballos expressed his views inside his office, rather
than publicly, is not dispositive. Employees in some cases
may receive First Amendment protection for expressions
made at work. [Citing Givhan.]

And:

The memo concerned the subject matter of Ceballos’
employment but this, too, is non-dispositive. The First
Amendment protects some expressions related to the
speaker’s job....[Teachers] should be able to speak out
freely on such questions without fear of retaliatory
dismissal. [Citing Pickering.] The same is true of many
other categories of professional employees.

In Ceballos, the
majority declined to
provide a useful

analytical approach

gray areas.

October 2006 cper journal 7

Despite these principles, however, Ceballos, was not
protected by the First Amendment because:

We hold that when public employees make statements
pursuant to their official duties, the employees are not
speaking as citizens for First Amendment purposes and
the Constitution does not insulate their communications
from employer discipline.

The court explained its conclusion in this way:

Restricting speech that owes its existence to a public
employee’s professional responsibilities
does not infringe any liberties the
employee might have enjoyed as a
private citizen.

Employers have heightened interests
in controlling speech made by an
employee in his or her professional
capacity....If Ceballos’ superiors
thought his memo was inflammatory
or misguided, they had the authority
to take proper corrective action.

to navigate the

Ambiguities in the Majority
Decision

Later in the decision, Kennedy

recognized that deciding whether an

employee’s statements or actions are within “the scope of an
employee’s duties” may be difficult in some cases. But
Kennedy, and thus the majority, declined to provide a useful
analytical approach to navigate in these gray areas. In Ceballos,
the parties acknowledged that Ceballos’ memo was written
pursuant to his official duties. Accordingly, Kennedy wrote:

We thus have no occasion to articulate a comprehensive
framework for defining the scope of an employee’s duties
where there is room for serious debate. We reject,
however, the suggestion [in the Souter dissent] that
employers can restrict employees’ rights by creating
excessively broad job descriptions. The proper inquiry isa
factual one. Formal job descriptions often bear little
resemblance to the duties an employee actually is expected
to perform, and the listing of a given task in an employee’s
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written job description is neither necessary nor sufficient
to demonstrate that conducting the task is within the
scope of the employee’s professional duties for First
Amendment purposes.

These comments leave the path ahead rather murky.

At the end of the majority decision, Kennedy injected
some additional ambiguity:

We reject, however, the notion that the First Amendment
shields from discipline the expressions employees make
pursuant to their professional duties. Our precedents do
not support the existence of a constitutional cause of action
behind every statement a public employee makes in the
course of doing his or her job.

Does the reference to “professional duties” (a phrase
used earlier in the opinion as well) exclude statements made
by public employees who traditionally are not considered to
be “professionals,” among them, clerical workers and blue-
collar workers? And, does the second sentence leave open
the possibility that some statements (but not “every” statement)
by a public employee in the course of doing his or her job
remain protected by the Constitution?

Branches of Public Employee Free Speech Law That
Remain Unchanged

Some principles established by the earlier decisions
protecting First Amendment rights of public employees
would appear to remain unchanged, since the employee’s
actions would not be within her job duties. In addition to the
acknowledgment in the Ceballos opinion of the principles
enunciated in Pickering, Rankin, and Givhan, these Ninth
Circuit precedents (among others) would seem to remain
good law, unaffected by the reasoning of Ceballos:

B The right of a public employee to speak to the elected
governing body (city council, school board, etc.) without
retaliation. For example, see Lambert v. Richard® (library
employee speaks to city council on behalf of library
employees); Anderson v. Central Point School Dist.°
(assistant coach and teacher address and write to school

board regarding high school athletic program); and, of
course, Pickering, in which a teacher addressed to the
school board his comments about the school district’s
expenditures on athletics.

B Theright of a public employee to support a candidate
for office. Ex., DiRuzza v. Tehama County.’

B Theright of a public employee to report actions of the
employee’s own agency to a higher-level regulatory
agency. Ex., Coszalter v City of Salem?® (city public works
employee reports dangerous working conditions and
spillage of sewage to state agency).

B And, as Justice Stevens noted in a dissenting opinion,
public employees continue to enjoy First Amendment
protection when they speak out critically in public,
although they no longer enjoy that protection when
trying to improve things within their agency. See, for
example, Allen v. Scribner.® As Justice Stevens commented
in his dissent, “It seems perverse to fashion a new rule
that provides employees with an incentive to voice their
concerns publicly before talking frankly to their
superiors.”

B Traditional issues involving “academic freedom” are
beyond the scope of the holding and analysis. As Justice
Kennedy said, “We need not and for that reason do not
decide whether the analysis we conduct today would apply
in the same manner to a case involving speech related to
scholarship or teaching.”

Easier Said Than Done: Was It Part of the
Employee’s Job?

In Ulrich v. City and County of San Francisco,°
administrators of a county hospital decided to lay off a
number of physicians, as a budgetary decision. At a medical
staff meeting, Ulrich, a physician not scheduled to be laid
off, criticized the decision because of the likely adverse affects
on patients. Other doctors joined his criticisms. Ulrich then
was subject to various adverse actions, and challenged them
in a lawsuit alleging they were retaliation for his exercise of
protected First Amendment rights. The Ninth Circuit held
his actions were protected by the First Amendment. Would
the decision be the same after Ceballos? If Ulrich had no
overall responsibility for the performance of the hospital



and the medical staff, don’t his comments deserve the same
protection that would be given to a citizen commenting on a
matter of public interest?

In Gillette v. Delmore, ! a firefighter commented to a fire
captain and to several other firefighters and police officers
that, in his observation, the others had used excessive force
in responding to an ill citizen who had first called for
emergency medical assistance but then objected to the help.
Gillette was one of the firefighters who had responded to the
call. He later was dismissed, ostensibly for misconduct. He
claimed his dismissal was in retaliation
for his statements involving the
response to the call for medical
assistance. The Ninth Circuit held that
his comments were protected by the
First Amendment. Would that decision
be the same after Ceballos?

In Blair v. City of Pomona,*?a police
officer reported to a superior within the
department about thefts that had been
committed by other on-duty officers
assigned to the Major Crimes Unit.
Blair was not assigned to the unit but
had heard about the crimes from a
colleague who was in the unit. As a result
of Blair’s disclosure, several police
officers were formally accused of
misconduct and dismissed. Blair,
however, was ostracized by other police officers, was not
supported by management, and ultimately was dismissed.
He filed suit alleging these actions were all in retaliation for
his reporting of crimes. The Ninth Circuit held that his
actions were protected by the First Amendment. Certainly a
person who was not a police officer would be protected by
the Constitution from retaliation by police. Would that
decision be the same after Ceballos?

In Settlegoode v. Portland Public Schools,®® a special
education teacher, at the end of her first year of employment,
sent a 10-page letter to her supervisor’s supervisor, about the
problems she observed in the Adapted Physical Education
Program of the district. She criticized “systematic
discrimination, mal-administration, access, pedagogy,
curriculum, equity and parity.” Her supervisor’s evaluation

Employees of local
agencies have some
alternative paths open,

although they may
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of her in the second year was far more negative than her
evaluation in the first year, which was generally positive.
Settlegoode wrote to the school superintendent, alleging
retaliation and repeating her beliefs that the facilities for
disabled students were inadequate. Her contract was not
renewed at the end of her second year. She sued, alleging
violation of First Amendment rights. A jury awarded her
nearly $1 million in damages. The magistrate judge over-
ruled the entire verdict, but the Ninth Circuit reversed,
holding that the First Amendment protected Settlegoode
from retaliation.

Was Settlegoode acting within her
job responsibilities in seeking to
improve the program by writing first to
a higher-level manager, and then to the
school superintendent? Did her
position require her to do so? If so, and
under the Ceballos standard, would she
be excluded from the protection of the
First Amendment?

well be inferior to
filing a Sec. 1983 suit

Iin federal court.

Be Careful What You Wish For

With the Ceballos standard in place,
suppose the circumstances described in
past Ninth Circuit decisions were to be
repeated in a new case. Would the
standard lead to a result contrary to the
previous holdings, and would that be a desirable outcome?

In Roth v. Veterans Administration,** Dr. Roth was hired
specifically to clean up and improve a poorly functioning
hospital medical staff. Among the problems he was
instructed to confront and eliminate were delivery of primary
care to patients by non-physicians; erratic, non-medical
standards for patient admission and care; and conflict
between the nursing staff and physicians. Once he was
employed, Roth altered staffing responsibilities and staff/
patient ratios, improved the treatment of patients, and
facilitated their movement through the program. He reported
wastefulness, mismanagement, and incompetence to his
superior and to administrative personnel. “His criticisms
apparently provoked hostility and resistance from existing
staff and administrative personnel. Defendants had predicted
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this outcome and promised to support Roth.” Instead, after
nine months, the administration demoted Roth and told him
he would be terminated 10 weeks later.

Roth filed suit, alleging retaliation for exercise of First
Amendment rights. The trial court denied the defendants’
motions for summary judgment on the ground of qualified
immunity, and the defendants appealed. The Ninth Circuit
upheld the trial court ruling, noting: “[ T he plaintiff] spoke
out, then, for the express purposes of addressing management
and operational problems besetting the VA, at the wish of
the defendants and for the good of the
institution, the Veterans it serves, and
the public.”

If the Ceballos standard were to be
applied to these facts, wouldn't it be

Labor Code Sec.

enforcement agency, where the employee has reasonable
cause to believe that the information discloses a violation
of state or federal statute, or a violation or noncompliance
with a state or federal rule or regulation.
(c) An employer may not retaliate against an employee for
refusing to participate in an activity that would resultin a
violation of state or federal statute, or a violation or
noncompliance with a state or federal rule or regulation.
(e) A report made by an employee of a government agency
to his or her employer is a disclosure of information to a
government or law enforcement agency pursuant to
subdivisions (a) and (b).

The last provision, enacted in
2003, codifies the holding of
Gardenhire v. Housing Authority.®

proper for the trial court to dismiss the 1102.5 established This law, then, establishes
claim, inasmuch as Roth was acting ] protections for some public employees
squarely within the scope of his job protectlons for some for some activities, but not for all
responsibilities? He would have had no . employees, and not for all activities. It
access to state court, as the defendants pUbI IC employees for would protect, for example, the plaintiff

were federal employees and a federal
agency.®®

If at First You Don’t Succeed, Try
Another Court, or Another Legal
Theory

Kennedy’s opinion, in an effort to
reassure those of us who would like to
see public agency rank-and-file and supervisory employees
speak up when they know of ways to improve the effectiveness
and integrity of public service, suggested there are legal
avenues other than the First Amendment to protect public
employees offering “constructive criticism” to public agency
employers. At least for California, he is partially right.
Employees of local agencies have some alternative paths
open, although they may well be inferior to the filing of a
Sec. 1983 suit in federal court.

The clearest path is the filing of a civil suit pursuant to
Labor Code Sec. 1102.5, which says, in relevant part:

(b) An employer may not retaliate against an employee
for disclosing information to a government or law

some activities, but not
for all employees, and

not for all activities.

in Nunez v. Davis,!” in which a court
administrator insisted on assigning all
clerical employees
supervision to certain training,
although the presiding judge wanted to
limit the availability of the training to
the clerical workers who had supported
him in a recent election. And it would
protect a teacher like the one in Brewster
v. Board of Education!®* who brought to light dishonest
attendance reporting by a school clerk.

On the other hand, Sec. 1102.5 would do nothing for a
public employee who believes, and says out loud, that his or her
department is acting in an extremely foolish —even if legal —
manner, as did the doctor in Ulrich. Section 1102.5 might protect
entomologist Allen if he told his bosses that the actions they
were taking did not comply with either state law or regulations
applicable to the situation. But the section would not protect
Allen if the substance of his remarks to his supervisors was
that they were acting too slowly, or inefficiently, or focusing
on the wrong crops or wrong geographical area. And, of
course, Sec. 1102.5 would do nothing for federal employees
because their employers are not subject to suit in state court.

under her



Government Code Sec. 8547.8 is designed to protect
whistleblowers in California state agencies. But it inserts
time-consuming and burdensome requirements for
“exhaustion of administrative remedies” on the hundreds of
thousands of U.C. and CSU employees around the state.

Nor is it clear if Sec. 1102.5 applies to either U.C. or
CSU employees. Is either a “government agency” or an
“employer” within the meaning of the statute? There are no
reported court decisions. U.C. might well argue that the
California Constitution, Article 1X, Section 9, exempts it
from the reach of that section.

Speaking of the California
Constitution — it has a free speech
clause, too: Article I, Section 2, which
the California Supreme Court has held
is broader than the federal
Constitution’s First Amendment
provision. That provision would
provide a basis for injunctive relief, and
monetary relief as well, although the
latter concept may be attacked by public
agency employers, following two
decisions issued by the California
Supreme Court in 2002.

In Katzherg v. Regents of University
of California,® the Supreme Court held
that there are no monetary damages
available to a public employee on the basis of a violation of
the due process clause of the California Constitution. In
DeGrassi v. Cook,? decided the same day, the court held that
there were no monetary damages available for the First
Amendment claim alleged there — a city council member
alleging that the other council members, the chief of police,
the city manager, and others had violated her free speech
rights by excluding her from council meetings, denying her
access to information, and otherwise interfering with her
participation as a city council member. The court ultimately
phrased their conclusion denying damages to DeGrassi
carefully and in a limited way:

We decline to recognize a constitutional tort action for
damages to remedy the asserted violation of Article I,
section 2(a) alleged in the present case. This does not

There are whistle-
blower statutes

scattered throughout

but these often have

built-in limitations.
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mean that the free speech clause, in general, never will
support an action for money damages....We conclude that
the loss or damage of which plaintiff here complains —
interference with her functioning and effectiveness as a
legislator — does not support recognition of a constitutional
tort for damages....

And in footnote 1 of the decision, the court cited a passage
of Katzberg:

We do not here consider the propriety of actions such as
those based upon grounds established
under common law tort principles —
for example...wrongful termination
based upon violations of public policy
or the like. In such actions, a breach of
duty or violation of public policy may
be established by demonstrating a
violation of a constitutional provision,
and damages properly may be awarded
to remedy the tort.

the Government Code,

The general reasoning of the court
in Katzberg and DeGrassi, however,
which looks back to the history of the
enactment of the constitutional
provision, including the printed ballot
arguments in 1974, when the
Constitution was revised, may provide
grounds for public agency employers to argue against
monetary damages for whistleblowers, even if the
constitutional violation is established.

There are other whistleblower statutes scattered
throughout the Government Code that apply to particular
kinds of agencies,?! but these often have built-in limitations.
The law applying to community college district employees,
as an example, requires submission of a complaint to the
State Personnel Board.?

Disadvantages of Filing in State Court

From a plaintiff’s point of view, as a tactical matter,
reliance on a state court suit based on Sec. 1102.5, another
state law, or on the California Constitution, rather than a
federal cause of action based on Sec. 1983, has several
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disadvantages. In state courts, no punitive damages may be
granted against a public agency. In addition, state court jurors
asked to award damages to be paid by the county or city in
which they live — which provides a wide range of service to
them, and to which they may pay property taxes — may be
reluctant to vote in favor of a large monetary judgment against
the defendant. A federal court jury composed of citizens from
several counties may not be similarly motivated.

Conclusion

The Ceballos decision clearly does not entirely obliterate
First Amendment/free speech law that, for many decades,
has protected public employees against retaliation by
resentful employers. But it will close the federal courthouse
door to an unknown number of federal, state, and local
employees seeking federal court protection. This is
consistent with the Supreme Court’s predilection to close off
either the state or federal courthouse to workers and retirees,
using an imaginative and expansive view of the 11th
Amendment to protect states,?® or ERISA preemption
theories to protect private employers in cases brought by
retirees.?* We may expect this area of the law to remain an
active battleground. ]
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K-12 Teacher Termination Hearings:

Michael Blacher is an
associate in the management law
firm of Liebert Cassidy Whimore,

with offices in San Francsico,
Fresno, and Los Angeles. Since its
Jfounding in 1980, the firm has
Jfocused its practice on advising and
representing public agencies in
California regarding all facets of
employment, labor relations, and

education law.

Are They Worth the Cost?

Michael Blacher

Tenure is a concept inextricably associated with teaching. Yet the text of the
California Education Code makes no reference to “tenure” for K-12 teachers.
Rather, these teachers, like many other public employees, serve a probationary
period after which they become “permanent.” What, then, distinguishes the rights
of teachers from other permanent public employees?

The major difference is the legislatively mandated procedure required to
release a permanent teacher. Unlike many other public employees — including
those with specific job protections such as peace officers? — the legislature has
mandated an “extremely costly, time-consuming, and difficult” process for
terminating permanent teachers.® Like other public employees, teachers
unguestionably are entitled to due process protections. But is the required process
for terminating a permanent teacher worth the cost?

Purpose of Tenure

Over the last century, job protections for teachers have gone from the exception
to the norm. In 1913, Arthur Lovejoy formed the American Association of
University Professors. A founding principle of the organization was to establish
tenure for college professors.* In 1915, the AAUP explained that tenure should
allow a professor to “interpret his findings and to communicate his conclusions
without being subjected to any interference, molestation, or penalization because
the conclusions are unacceptable to some constituted authority within or beyond
the institution.”® Though the AAUP promoted tenure specifically for those in
higher education, the principle of providing a guard against arbitrary, capricious,
or discriminatory terminations spread to elementary and high schools as well. In
1927, California granted tenure to teachers in K-12.%
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By today’s standards, the demands of the AAUP for basic
tenure protections could be described as both modest and
anticipatory. In a Statement of Principles issued in 1940, the
AAUP called for educational institutions to guarantee:

® Awritten contract of employment that clearly set forth
the precise terms and conditions governing the
appointment;

® Aprobationary period of a specified maximum length;
and

®  Minimum procedural standards for the termination of a
tenured appointment for cause.’

The principles envisioned by the AAUP have been nearly
universally realized. For example, all
permanent public employees, including
teachers, now are constitutionally entitled
to minimum due process rights before
significant disciplinary action may be
implemented.? Those rights include the
receipt of a written notice containing
the grounds and facts that support the
discipline, copies of the documents on

The due process
afforded to permanent
K-12 teachers is

what is necessitated for other public employees. Moreover,
the court-imposed standard that must be met when
terminating a permanent teacher adds an additional level of
complexity.

Opportunity to improve. Teacher terminations may be
based only on statutorily listed causes.'® Before a school
district may pursue termination of a permanent teacher based
on charges of unprofessional conduct or unsatisfactory
performance, it must provide the teacher with an opportunity
to improve.'* Specifically, the governing board may not act
on any charges of unprofessional conduct unless it has
provided the teacher with written notice of the conduct that
describes the specific instances of unprofessional behavior
with particularity sufficient to allow the employee an
opportunity to correct his or her
behavior. The notice must also include
a copy of the teacher’s last evaluation.
The employee then is entitled to at least
45 days to correct the offensive
conduct.®®

If the charge is unsatisfactory
performance, the requirements are
similar. The governing board may not

which the discipline is based, and a unllke that Of Other act unless the employee has been given
meaningful opportunity to respond to bl | at least 90 days to correct his or her
the proposed charges before a final pU IC emp OyeeS. behavior.’® The notice must be in

decision is taken.®

In addition, it is well established
that all public employees enjoy
constitutionally protected free speech rights regarding
statements that address matters of public concern.’® A teacher
cannot, therefore, be terminated merely for engaging in
speech that is unpopular.t! Moreover, federal and state laws
prohibit employers — including public employers — from
taking adverse action against employees on account of race,
gender, disability, and a plethora of other protected
categories.*?

A Separate Process for Termination
The due process afforded to permanent K-12 teachers is

unlike that of other public employees. In particular, the
procedural hurdles required to terminate teachers exceed

writing and specify the nature of the
conduct with sufficient particularity to
allow the employee to correct his or
her faults and to overcome the charges alleged by the district.
The notice also must include the teacher’s last evaluation.*’
These statutory prerequisites result in artificial time
lines. Although all public employees are entitled to
progressive discipline, the 45- and 90-day waiting periods
that apply to permanent teachers seem arbitrary and do not
appear to take into account egregious situations. Moreover,
these time lines may encourage school districts to list
alternative bases for termination. For example, instead of
unprofessional conduct or unsatisfactory performance,
teachers may be charged with evident unfitness for service.
The legislature could simplify the process and ensure fairness
merely through the proper application of modern principles
of progressive discipline.



Unnecessarily complex and costly hearings.
Termination hearings for teachers are conducted under the
Administrative Procedures Act.’® The APA provides for a
more formalized hearing process than is typically provided
in a collective bargaining agreement or the rules of other
agencies, including school districts themselves. The
procedures for discipline of classified employees, while fair
and affording due process, are not nearly as complex.

For example, the APA permits pre-hearing written
discovery.’® Likewise, the parties may demand the names of
all potential witnesses.?° The parties may depose witnesses
using the same procedures that apply in superior court.?* If
there isa dispute as to the production of documents, the APA
provides a mechanism to compel discovery.?? The result is a
hearing procedure that is more like
litigation than arbitration in both
complexity and cost.
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judge selected by the Office of Administrative Hearings, one
is selected by the employee (usually by the teacher’s union),
and one by the school district.?”

There are limitations as to who the employee and school
district may choose to serve on the commission. Neither
may choose someone related to the employee or employed
by the district initiating the dismissal. Moreover, the
individuals selected by the employee and the district must
“hold a currently valid credential and have at least five years’
experience within the past 10 years in the discipline of the
employee.”?® This limitation effectively eliminates highly
experienced administrators from serving on the
commission since it is unlikely that during the past 10
years they have taught in the same discipline as the

employee being terminated.
Further complicating the hearing
process is the requirement of a three-

A process governed by the APA, What undu|y burdens person panel, which is meant to provide
however, is not reason enough to some balance between legal reasoning
consider a teacher termination case the APA’S termination and the realities of teaching. While the

particularly complex. After all, the APA
regulates administrative hearings for all
state employees as well as for academic
employees at community colleges.?
What unduly burdens the termination
process is the way in which it has been
altered specifically for K-12 teachers.
Termination hearings for K-12 teachers
are unlike those held for other
permanent employees. In community
colleges, for example, a termination
hearing for an academic employee is conducted by a mutually
selected arbitrator or, if the parties cannot agree to one, an
administrative law judge appointed by the Office of
Administrative Hearings.?* Other public agencies (including
school districts in classified discipline cases) use a similar
process for selecting a neutral party to hear the case.?®

For permanent K-12 teachers, however, the hearing is
not decided by a single hearing officer chosen from a
randomly produced list or by mutual agreement of the parties.
Instead, the Education Code requires thata Commission on
Professional Competence hear the case.?® The commission
is made up of three members. One is an administrative law

process is the way in
which it has been
altered specifically for
K-12 teachers.

experience of educators may be
advantageous when considering certain
charges, that same consideration does
not apply in all situations. A single
administrative law judge, for example,
could weigh expert testimony on the
issues being considered. Moreover,
when hearing cases dealing with issues
other than satisfactory performance in
the classroom (e.g., dishonesty or sexual
harassment of students), one need not
have classroom experience to render a decision.

The three-person panel is problematic for other reasons
as well. When conducting factfinding, one of the purposes of
the panel is to reach a consensus, if possible. In a teacher
termination hearing, that goal is less likely to be achieved.
As a practical matter, the union representative and
management representative frequently vote with their
constituency. As a result, the argument of the parties usually
is directed at the administrative law judge.

Finally, requiring each party to select a representative
makes the hearing more inconvenient than necessary. The
representatives need time off from their own employers to
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serve on the commission. This can become a serious problem,
particularly when the average hearing takes weeks, not days,
to complete. As a result, the strain of a teacher termination
hearing is spread beyond the school district initiating the
termination to the districts employing the two additional
panel members.

Another costly difference between the K-12 system and
that governing other public employees is the Education Code
provision that a school district must by and large continue to
pay a teacher his or her regular salary and benefits until the
commission has rendered its decision.?® This provision is
unique to the K-12 system. Academic employees at a
community college, for example, do not continue to receive
salary and benefits through the conclusion of the hearing.
The employee only receives
compensation for 30 days after
receiving the statement of charges from
the governing board.® Similarly,
classified employees generally are off
payroll during the appeal process. This
idiosyncrasy in the law not only greatly
increases the cost for a school district,
it provides permanent teachers with an
economic incentive to pursue a hearing
regardless of its merits.

The requirement that teachers
continue to receive pay during the
termination process adds to the already
significant costs and length of the
hearings. Numerous examples can be
found. One case in the Los Angeles area
cost the school district approximately
$150,000. In San Diego, a termination
proceeding took more than four years
and cost more than $300,000 in legal fees.®! By one estimate,
the average cost of terminating a tenured teacher can be
approximately $200,000.% Of course, “every dollar a district
spends on teacher dismissals is one less dollar available for
basic educational programs and services that improve the
performance of students.”33

Extending teacher probationary periods would not lessen
the costs of these hearings. Even in states with longer

In most non-teacher
cases, the central
concept permeating
discipline and discharge
Is ‘just cause.” For
permanent teachers,
a more stringent

standard applies.

probationary periods for teachers, the cost and time required
to terminate a permanent teacher are extreme.** For example,
in New Jersey, teachers do not obtain tenure until their fourth
contract year. Nonetheless, the process required to terminate
atenured teacher may take years. In 2005, “three out of five
[teacher termination cases] took more than a year to decide.
The shortest of the five took two months; the longest, more
than two years.” *® The costs were equally onerous.

A Separate Standard for Termination

In most non-teacher discipline cases, the “central concept
permeating discipline and discharge...is ‘just cause.””” This
standard generally requires that employers provide
employees with adequate due process,
sufficient notice, and opportunity to
improve.®® If these conditions were
met, the discipline should be upheld
even though reasonable minds might
differ as to its appropriateness.® For
permanent teachers, however, a
standard more stringent than “just
cause” applies.

In the seminal case of Morrison v.
State Board of Education,*® teacher Marc
Morrison engaged in a consensual
homosexual relationship with another
teacher, Fred Schneringer. Approximately
one-year later, Schneringer informed
the school district of the relationship.
As a result, the district revoked
Morrison’s teaching credential. The
district terminated Morrison after
determining that the relationship
constituted immoral and unprofessional conduct, as well as an
act involving moral turpitude.

The California Supreme Court overturned the decision.
The court determined that the school district was motivated
by animus for Morrison’s conduct and that the district could
not demonstrate a reasonable nexus with his position as a
teacher. The court noted:



The board offered no evidence that a man of
petitioner’s background was any more likely than the
average adult male to engage in any untoward conduct
with a student. The board produced no testimony
from school officials or others to indicate whether a
man such as petitioner might publicly advocate
improper conduct....This lack of evidence is
particularly significant because the board failed to show
that petitioner’s conduct in any manner affected his
performance as a teacher.*

Before the district could fire Morrison, it needed to
demonstrate “an adverse effect on fitness to teach.”*?

The court, in reaching its decision, noted that it had
considered similar cases of unprofessional conduct or moral
turpitude. For example, a lawyer
could not be denied admission to the
bar for participating in civil rights
demonstrations because those acts did
not “bear a direct relationship to [his]
fitness to practice law.”*® Instead, the
state bar would need to “provide a
reasonable basis” for the decision.*

To assist those considering teacher
termination cases, the court provided
guidelines for understanding whether
particular conduct indicated an
unfitness to teach.*® To make that
determination, the court stated that a
school district may consider a number
of factors.*® Those considerations,
known as the Morrison factors, are as
follows:

e The likelihood that the conduct adversely affected
students or fellow teachers;

= The degree of such adversity anticipated;

e The proximity or remoteness in time of conduct;

e Thetype of teaching certificate held by the party involved,

e The extenuating or aggravating circumstances, if any,
surrounding the conduct;

e The praiseworthiness or blameworthiness of the motives
resulting in the conduct;

The Morrison factors
have evolved
from recommended
guideposts into a
formulaic test when
considering a teacher

termination case.
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e The likelihood of the recurrence of the questioned
conduct; and

e The extent to which disciplinary action may inflict an
adverse impact or chilling effect on the constitutional
rights of the teacher involved or other teachers.*’

Though these factors may appear to be merely a variation
of “just cause” for teachers, the effect has been to create a
higher standard. Morrison has been broadly interpreted.
Commissions and courts do not restrict themselves to
examining only whether there is a reasonable nexus between
the alleged conduct and the teacher’s fitness to teach.* Rather,
the Morrison factors have evolved from recommended
guideposts into a formulaic test when considering a teacher
termination case.*® Therefore, unlike
other public employers who are
properly bound by “just cause,” a school
district must go beyond simply
demonstrating a reasonable decision
based on a nexus with the teacher’s
responsibilities. %

Conclusion

Teachers, perhaps more than other
public employees, are required to
explore unpopular positions and to
challenge conventional thinking. Their
role certainly places them in a uniquely
demanding and important profession.
Yet, the legislatively created procedures
meant to guard permanent teachers
against arbitrary, capricious, and
discriminatory termination may not be worth the cost.

Permanent teachers undoubtedly are entitled to all of
the legal protections provided to other public employees.
When it comes to process and standards for teacher
termination, however, the legislative protections may be
doing more harm than good. The current procedures
required to terminate a permanent K-12 teacher clearly
are atypical and have resulted in a process that is inefficient
both in terms of time and cost. The legislature should
consider reforms. [
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Effects Bargaining Recognized, But
“Transactional Cost’ Now in the Mix

The Supreme Court has
affirmed that implementation
of an employer’s fundamental
decision is a “separate consid-

eration” for purposes of the
MMBA'’s meet-and-confer
obligations. But when that
duty to bargain emerges and
what showing is needed to

ignite it remain unclear.

Carol Vendrillo, CPER Editor

In a long-awaited opinion authored by Justice Ming Chin, the California Supreme
Court focused its attention on the meet and confer obligation under the Meyers-
Milias-Brown Act and set forth a three-part test to determine when implementation
of a fundamental managerial decision triggers an obligation to bargain.

In Claremont Police Officers Assn. v. City of Claremont, the high court found that
the city was entitled to unilaterally implement a data-collection study designed to
assess whether police officers were engaged in racial profiling. Adopting the
balancing test first enunciated in Building Material & Construction Teamsters Union,
Loc. 216 v. Farrell, the court announced that management must meet and confer
with a recognized employee organization when the implementation of a
fundamental managerial or policy decision significantly and adversely affects a
bargaining unit’s wages, hours, or working conditions. If significant and adverse
effects arise from implementation, instructed the court, then under the balancing
test, an action taken to implement a fundamental policy decision is within the
scope of representation only if the employer’s need for unencumbered
decisionmaking is outweighed by the benefit to employer-employee relations
derived from the bargaining process. The three-part balancing process may
incorporate consideration of whether the “transactional cost of the bargaining
process outweighs its value,” added the court.

In this case, the court found that the city was not required to meet and confer
with the association before implementing the study because it did not have a
significant and adverse effect on the officers’ working conditions. The court deemed
the additional workload associated with implementation of the study “de minimus.”

Because the court made that finding, it did not apply the newly articulated
balancing portion of the test to the facts in this case and, therefore, much of what
itarticulated in the decision is dicta. Nonetheless, some public sector practitioners
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have criticized the court for adopting a test that tips the
balance in favor of the employer and requires a showing of
demonstrable effects before recognizing a bargaining
obligation.

Factual and Procedural Background

Back in May 2000, the City of Claremont police
department implemented a tracking program to determine
if its police officers were engaging in racial profiling. An
officer who stopped a vehicle or person
without issuing a citation or making an
arrest was required to radio the
department with information about the
stop, including the person’s race. After
one year, the police commission
concluded that the data collected in the
pilot tracking program was insufficient
to determine whether officers engaged
in racial profiling. It appointed a
subcommittee and advisory panel to
study the situation further.

In February 2002, the commission
adopted the
recommendation that the department
implement a vehicle-stop data-
collection study. The study required
officers on all vehicle stops to complete
a preprinted form that included
questions regarding the driver’s perceived race and ethnicity.
On average, it took two minutes for an officer to complete
the form; between four and six forms were completed during
each 12-hour shift. Each form was traceable to the individual
officer making the stop.

In April 2002, the Claremont Police Officers Association
requested that the city meet and confer prior to implementing
the study. The city refused and informed officers that it would
implement the study on July 1, 2002, as planned. The
association then filed a petition with the superior court to
compel the city to meet and confer prior to implementation
of the study. On August 22, 2002, the superior court denied
the petition. It concluded that the policy underlying the study
was a management prerogative and outside the scope of

subcommittee’s

An employer may
not be required to
bargain if the matter
at issue involves
the merit, necessity,
or organization of

the service.

representation as defined in MMBA Sec. 3504. It also
concluded that the study did not substantially affect the terms
and conditions of the officers’ employment given the “de
minimus” impact on the officers’ workload.

The Court of Appeal reversed the lower court ruling. It
acknowledged that the city’s decision to take measures to
combat racial profiling involved a fundamental policy that
directly affects the police department’s mission to protect
and serve the public. However, the court held that the decision
precisely how to implement that fundamental policy is not
itself a fundamental policy decision.
The Court of Appeal found that the city
could not unilaterally impose the
vehicle stop policy because it
significantly affected officers’ working
conditions, including their job security
and freedom from disciplinary action,
their prospects for promotion, and their
relations with the public. (See CPER No.
163, pp. 36-37, for acomplete summary.)

Supreme Court Analysis

The MMBA requires public
employers and recognized employee
organizations to meet and confer in
good faith over matters within the scope
of representation, defined in Sec. 3504
as “all matters relating to employment
conditions and employer-employee relations, including, but
not limited to, wages, hours, and other terms and conditions
of employment.” Despite that broad language, cautioned the
court, to require an employer to bargain, its action or policy
must have “a significant and adverse effect on the wages,
hours, or working conditions of the bargaining unit
employees,” quoting from Building Material.

Even if an employer’s action or policy has a significant
and adverse effect on employees’ wages, hours, and working
conditions, the court elucidated, the statute further states
that an employer may not be required to bargain if the matter
at issue involves the merit, necessity, or organization of the
service. This language was intended to remove fundamental
managerial policy decisions from the bargaining obligation.



In the present case, the city and the association were in
agreement that the decision to take measures against racial
profiling — including its decision to implement the study as
a necessary first step — was a fundamental managerial or
policy decision. Thus, the court noted, the association
concedes that the city “may have the right to unilaterally
decide to implement a racial profiling study.”

Nevertheless, the association asserted that the
implementation and effects of the study involve many factors
which are distinct from the city’s fundamental decision to
adopt the study. These include the
methodology used to collect the data
and the effect of using the data once it
is collected. For example, the
association voiced concerns as to
whether the data would be used for
study purposes only, whether the data
would be made public, whether and
under what circumstances the results of
the study could be used against officers
to support discipline or deny
promotions, and how the study results
would implicate officers’ privacy or
rights. The
association argued that meeting and
conferring on the implementation and
effects of the study would not interfere
with the city’s right to exercise its managerial prerogative to
initiate the study to address concerns about racial profiling.

Calling the “dichotomy” concerning the decision and
effects of the study “unprecedented,” the city maintained that
a public employer’s fundamental decision and the
implementation of that decision both should be excluded
from the collective bargaining process. In a “friend of the
court” brief, the League of California Cities argued that
drawing a distinction between the decision and its
implementation is “artificial” and “unworkable.” Because
the policy and its implementation are interwoven, a decision
to compel negotiation over the implementation would
inevitably compel negotiations over the policy decision itself,
the League argued.

The court rejected this view and, drawing on long-
standing precedent interpreting the National Labor Relations

self-incrimination

The court continued to
recognize the distinc-
tion between an

employer’s managerial
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Act, continued to recognize the distinction between an
employer’s managerial decision and the effects of that
decision. The reality is that every managerial decision has
some impact on wages, hours, or other conditions of
employment, said the court, and the MMBA “codifies the
unavoidable overlap between an employer’s policy making
discretion and an employer’s action impacting employees’
wages, hours, and working condition.” Relying on Building
Material and First National Maintenance Corp. v. NLRB (1981)
452 U.S. 666, the court concluded that “while drawing a
distinction may sometimes be difficult,
the alternative — which would risk
sheltering any and all actions that flow
from an employer’s fundamental
decision from the duty to meet and
confer — is contrary to established case
law.” Implementation of an employer’s
fundamental decision, said the court, “is
a separate consideration” for purposes
of the MMBA’s meet and confer
requirement.

decision and the effects

Narrow Issue Addressed

of that decision.

In the court’s view, the issue before
it was whether the city was compelled
to meet and confer with the association

before it required officers involved in vehicle stops to fill out
the forms as part of the study. Based on “the limited record”
before it, the court found “no evidence regarding what effects
would result from implementing the Study.” For example,
the court said, there is no evidence whether the data collected
and analyzed would result in discipline if an officer were
found to have engaged in racial profiling or whether the city
would publicize the raw data collected by the officers. It was
not clear from the record what exact methodology the city
adopted to analyze the data. Nor was the court willing to say
that racial profiling studies have been so historically
associated with employee discipline that their
implementation invariably raises disciplinary issues. “Thus,”
the court concluded, “we do not decide the issue whether the
City was required to meet and confer with the Association
over any effects resulting from the City’s decision to
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implement the Study.” Instead, the court limited its focus to
the city’s implementation of the study and the requirement
that officers fill out forms in order to collect data on possible
racial profiling.

The Applicable Test

The court next concerned itself with the appropriate test
to use to determine whether there is a meet and confer
obligation growing out of the implementation of a
fundamental decision. The city argued
that the court should employ a
balancing test that considers the
employer’s need for unencumbered
decisionmaking and, if the balance
weighs in favor of the employer, the
court should find no bargaining
obligation even if the employer’s action
has a significant and adverse impact on
employees’ working conditions. The
association countered that the
balancing test should apply only to the
fundamental decision itself and should
not play a part in the court’s analysis as
to whether the implementation or
effects of the decision are negotiable.

Guided by Building Material, the
court instructed, “If an action is taken
pursuant to a fundamental managerial
or policy decision, it is within the scope of representation
only if the employer’s need for unencumbered
decisionmaking in managing its operations is outweighed
by the benefit to employer-employee relations of bargaining
about the action in question.”

Thus, the court concluded that the balancing test under
Building Material “applies to determine whether management
must meet and confer with a recognized employee
organization...when the implementation of a fundamental
managerial or policy decision significantly and adversely
affects a bargaining unit’s wages, hours, or working
conditions.”

Application of the
‘transactional cost’
factor helps to ensure
that a duty to meet
and confer is invoked
only when it will serve

ItS purpose.

The court also highlighted the observation made in
Building Material that the concept of mandatory collective
bargaining is premised on the belief that bilateral discussions
will result in decisions that are better for both management
and labor and for society as a whole. But this is true “only if
the subject proposed for discussion is amenable to resolution
through the bargaining process.” To that end, said the court,
when balancing competing interests, “a court may also
consider whether the transactional cost of the bargaining
process outweighs its value.” “We believe this ‘transactional
cost’ factor is not only consistent with
the Building Material balancing test, but
its application also helps to ensure that
a duty to meet and confer is invoked
only when it will serve its purpose.”

The court summarized the three-
part inquiry it established:

First, we ask whether the
management action has a significant
and adverse effect on the wages,
hours, or working conditions of the
bargaining unit employees. If not,
there is no duty to meet and confer.
Second, we ask whether the
significant and adverse effect arises
from the implementation of a
fundamental managerial or policy
decision. If not, then, as in Building
Material, the meet-and-confer
requirement applies. Third, if both factors are
present — if an action taken to implement a
fundamental managerial or policy decision has a
significant and adverse effect on the wages, hours,
or working conditions of the employees — we apply
a balancing test. The action is within the scope of
representation only if the employer’s need for
unencumbered decisionmaking in managing its
operations is outweighed by the benefit to employer-
employee relations of bargaining about the action in
question. In balancing the interests to determine
whether parties must meet and confer over a certain
matter, a court may also consider whether the
transactional cost of the bargaining process outweighs
its value.



Application of the Test

The court applied the test first developed under Building
Material and concluded that the implementation of the study
did not have a significant and adverse effect on the officers’
working conditions. The record reflected that the study only
required that slightly more information be collected by the
officer than required in completing a citation or arrest report.
The impact on the officers’ working conditions — the two
minutes it takes to complete the form between four and six
times during a 12-hour shift — was de
minimus, said the court. Therefore,
“because there was no significant and
adverse effect, the court was not
required to balance the city’s need for
unencumbered decisionmaking — in
this case, the policymaking prerogative
to eliminate the practice and
perception of racial profiling and to
determine the best means for doing so
— against the benefit to employer-
employee relations from bargaining
about the subject.”

The court cautioned that its
holding was a narrow one: “In
determining that the City was not
required to meet and confer with the
Association before implementing the
Study, we do not decide whether such a
duty would exist should issues
regarding officer discipline, privacy rights, and other
potential effects...arise after the City implements the Study.
Based on the record, that question is not before us.”

Moreno and Kennard Concurrence

In a short concurring opinion, Justice Moreno
emphasized the narrow reach of the majority’s holding,
underscoring the absence of any evidence regarding any
effects that would result from implementing the study.
Specifically left undecided was whether the city was required
to meet and confer with the association over any effects
resulting from the city’s decision to implement the study.

The court
concluded that the
implementation of the
study did not have
a significant and
adverse effect on the
officers’ working

conditions.
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That said, however, Moreno found it “no doubt true”
that the study results potentially may be used to discipline
police officers or have other adverse employment
consequences for them because racial profiling is a serious
form of police misconduct. In the view of Moreno and
Kennard, who joined with Moreno in his concurrence, the
use of the study as an additional basis for discipline would
give rise to a duty on the city’s part to meet and confer with
the association. “The City’s adoption of a new basis for
disciplining police officers goes to the heart of officers’
employment security, and is therefore
one of the critical ‘terms and conditions
of employment’ at the core of
Government Code section 3504.
Although the City plainly has the
authority and responsibility to
discipline officers who persistently
engage in racial profiling, its unfettered
right to do so does not outweigh the
Association’s interest in ensuring,
through negotiations with the City, that
any such discipline follows due process
and that the study results have been
accurately and fairly analyzed.”

Commentary

The high court’s decision
continues to recognize the basic labor
law principle that differentiates

between a decision exercising a managerial prerogative
(which is outside of the scope of representation) and effects
of that decision (which are subject to the meet and confer
obligation). The court expressly rejected the city’s argument
that the decision and the effects are too closely entwined to
permit bargaining over the effects that impact wages, hours,
and terms of employment. Attorney Alison Berry Wilkenson,
who filed a “friend of the court” brief on behalf of PORAC’s
Legal Defense Fund, told CPER that, given what the cities
were arguing for, the court’s adherence to that concept was
“ahuge relief.” Attorney Michael A. Morguess, of Lackie &
Dammeier, which represented the association, also viewed
the court’s reaffirmation of the distinction between the
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decision and the effects as a “good result.” Employers can no
longer argue that they have no obligation to negotiate over
the implementation and effects of their managerial policy
decision, he said.

Not surprisingly, Richard Kreisler, an attorney with
Leibert Cassidy Whitmore, who represented the city through
much of the litigation, told CPER that the court’s decision
did not go as far as he had hoped. The real issue in the case
was whether an agency has to meet and confer over the
implementation of a fundamental policy decision. He believes
that if the matter involves such a decision, the city should not
have to meet and confer even if the
decision has a negative impact on
employees because the benefits to the
community outweigh the benefits of
negotiations.

Critics of the decision

Some observers see a problem with the court’s analysis
in that the laudatory influence of the bilateral bargaining
process is delayed until after the significant and adverse effects
of the unilateral policy decision are already evident. A contract
proposal exchanged at the bargaining table is in or out of
scope based on its relationship to wages, hours, or working
conditions, not whether the party seeking to negotiate can
make an evidentiary showing that the absence of the sought-
after proposal has a significant, adverse effect. The duty to
bargain over the effects of a unilateral policy decision
likewise should turn on whether the employee organization
can articulate bargaining proposals that
reasonably can be said to address wages,
hours, or working conditions.

Attorney Berry Wilkinson told
CPER that the court’s analysis

Notwithstanding that enunciation Obj ect that the contemplates bargaining the effects of
of the law, however, the court’s analysis ) ) . a managerial decision “after the fact.”
is bothersome to some labor advocates employer S Ob“gatlon The lesson to be learned, she said, is

because it seems to suggest that the
employer’s obligation to bargain over
effects springs to life only when those
effects have become demonstrable.

For example, the court took pains
to clarify that it was not deciding
whether the city was required to meet
and confer with the association over any
effects resulting from the city’s decision
to implement the racial profiling study
because the limited record before the
court contained no evidence as to what effects would result
from implementing the study. In announcing that the city
was not required to meet and confer with the association
before implementing the study, the court expressly stated it
did not decide whether such a duty would exist should issues
regarding officer discipline, privacy rights, and other
potential effects arise after the city implements the study. In
other words, because there was no evidence in the record
that any officer had been disciplined based on data collected
as part of the study, the potential that that might happen in
the future was insufficient to ignite a bargaining obligation
over that potential effect.

to bargain over effects
springs to life only
when those effects have

become demonstrable.

that advocates must do more to develop
the record before the court to clarify
with some specificity what the impact
of the decision is likely to be.

Morguess had a similar view,
commenting that, by requiring proof of
effects before engaging in bargaining,
the court’s decision “puts the cart before
the horse.” He added, however, that the
court’s opinion is narrow, and cautioned
practitioners not to ignore the language
in Moreno’s concurrence, which states, for example, that the
use of the study data as an additional basis for discipline
“would give rise to a duty” on the city’s part to meet and
confer with the association.

The court’s decision also has been faulted for its
summary conclusion that the results of the city’s
implementation of the study were de minimus. The reporting
requirements of the study changed the duties of each and
every officer who made traffic stops during his or her shift.
Whether that was a matter of critical concern is a matter for
the association to decide. The fact that the court saw this
impact as insignificant should be irrelevant, some observers
claim. It is the association’s call as to whether it wishes to



compel bargaining over the implementation of a managerial
policy decision. By deeming the impact de minimus, the court
has substituted its judgment for that of the employees’
representative.

Labor advocates also have asserted that the transactional
cost analysis grafted on to the court’s three-part test has the
potential to eviscerate the bargaining obligation. The meet
and confer process imposed by the MMBA is not an efficient
method of decisionmaking. It is time consuming, frustrating,
and necessitates the expenditure of money. The parties
frequently rely on attorneys and professional negotiators to
draft bargaining proposals and sit at the table. By its very
nature, the costs associated with the bargaining process may
appear excessive to a judge who may not be sufficiently
attuned to the principles underlying the state labor laws.
Whether the transactional costs are appropriate is “a matter
of perspective,” Berry Wilkinson said. As noted above, it
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seems inappropriate for a reviewing court to decide that the
employee organization’s decision to insist that the employer
honor its duty to meet and confer was, in balance, outweighed
by the cost of the bargaining process or did not serve the
purpose of the collective bargaining statute.

But management attorney Kreisler believes that
concerns about the transactional cost element added to the
balancing test by the court are “fallacious” because before
that issue is considered by a judge, it must be decided that the
matter being implemented involves a fundamental public
policy. In most cases, the matter about which the union wants
to bargain concerns wages, hours, or working conditions.
The likelihood that the transactional cost element will
undermine the MMBA is “highly unlikely,” he said.
(Claremont Police Officers Assn. v. City of Claremont [8-14-06]
39 Cal.4th623) [
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Arbitrator May Rule on

Legal Defense to Grievance

If a party has a statutory
defense to an arbitrable
grievance, when do the

courts become involved? The
Court of Appeal says an
arbitator looks at the griev-
ance first and may decide a

statutory issue.

Katherine Thomson, CPER Associate Editor

Labor arbitrators disagree on some subjects, and one of those is when they
should interpret and apply statutory law in the process of deciding a grievance
under a collective bargaining agreement. A recent decision in CCPOA v. State of
California will not cause a consensus of opinion on the subject, but it will reassure
arbitrators who look at external law that interpretation of California statutes is
not solely within the domain of the courts. The Court of Appeal reached that
conclusion when it held that the state’s statutory defense to a grievance does not
permit the state to bypass the arbitration process merely because resolution of the
dispute would involve statutory interpretation.

Disrupted Negotiations

CCPOA represents about 31,000 correctional officers in bargaining with the
Department of Personnel Administration, which represents the state in relations
with state employees. The union also represents correctional supervisors in meet
and confer sessions under the Excluded Employees Bill of Rights Act. The act
does not allow non-excluded employees to “participate in meet and confer sessions
on behalf of supervisory employees.” Neither may supervisors negotiate on behalf
of nonexcluded employees.

In the past, the supervisors could observe rank-and-file CCPOA bargaining
sessions “by mutual agreement.” In 2001, however, the parties agreed on a new
groundrule for negotiations, which stated, “With prior notice, observers may
attend negotiation sessions.”

In 2005, DPA announced it would no longer allow supervisors and officers to
observe each other’s negotiations because a rank-and-file officer had disrupted
supervisor negotiations “and inserted himself” into the process. DPA twice refused



to negotiate matters affecting the bargaining unit when
supervisors would not leave the room in which the bargaining
sessions were held. In both situations, CCPOA had notified
DPA of the observers’ attendance.

Refusal to Arbitrate

CCPOA filed two grievances contending that the
department’s refusal to negotiate in the presence of
supervisors violated the parties’ agreements. One grievance
related to negotiations over the effects of converting two
youth correctional centers to adult
correctional institutions. The second
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a section that required the state to negotiate changes in
working conditions of correctional officers on subjects not
covered by the MOU if the union requested negotiation.
DPA did not contend that it abandoned negotiations because
the subjects were not negotiable under the contract, and the
court found the grievances arbitrable because they attempted
to enforce the state’s contractual obligation to bargain.
DPA argued that the grievances should not be arbitrated
because the MOU did not require the department to allow
observers at negotiations, but the court considered this view
of the arbitration clause too narrow. The union sought to
arbitrate the state’s obligation to
negotiate, the court pointed out. It

concerned discussions of the would be the state’s choice to defend its

correctional agency’s plans for DPA argued actions on the basis that supervisors

implementing a consent decree. insisted on attending the negotiations
DPA took the position that the that onIy the sessions.

grievances were not arbitrable. It also
argued that permitting supervisors to
observe rank-and-file negotiations
would violate the EEBRA.

court had the power

to interpret and

Statutory Interpretation

When presented with a motion to

The union petitioned to compel . compel arbitration, a court that finds
o apply its statutor T
arbitration. In court, DPA argued that pp y y that the parties’ arbitration agreement
the relevant section of the EEBRA defense covers the dispute must compel

superseded inconsistent provisions in
the parties’ observer agreement and that
courts, rather than arbitrators, have the
exclusive power to interpret state statutes. The department
alternatively contended that the collective bargaining
agreement did not require arbitration of the dispute. The
trial court agreed that the EEBRA provision controlled the
outcome of the underlying dispute; that the courts, not an
arbitrator, should interpret the statute; and that no terms of
the agreement superseded the EEBRA.

Arbitrable Grievances

The appellate court easily dispensed with the argument
that the parties’ contract did not require arbitration of the
dispute. The collective bargaining agreement allowed
binding arbitration of grievances that “involve the
interpretation, application or enforcement of the provisions
of this [memorandum of understanding].” It also contained

arbitration of the matter unless the

party resisting the arbitration can show

that it meets one of three exceptions.
DPA, emphasized the court, had not invoked any of the
exceptions. Instead, DPA argued that its defense to the
grievance involved interpretation and application of a statute,
and that only the courts had the power to interpret and apply
statutes.

There are no California cases determining whether
courts have exclusive power to interpret statutes, the court
noted. It was not swayed by the state’s citation to a case that
discussed the separation of powers in California. The
separation of powers doctrine prevents one branch of
government from infringing on the powers of another,
instructed the court. “Arbitrators are not agents of either the
executive or the legislative branch; they act only upon the
agreement of the parties,” the court reasoned.

Court decisions that relate to arbitration assume that
arbitrators will interpret and apply statutes, the court pointed
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out. For example, in Armendariz v. Foundation Health Psychcare
Services, Inc. (2000) 24 Cal.4th 83, 144 CPER 69, the Supreme
Court identified the minimum procedural requirements that
would permit arbitration of certain statutory claims. “[I]t is
inevitable that an arbitrator asked to resolve a statutory claim
will be required to engage in statutory interpretation,” the
court observed. The Supreme Court in Moncharsh v. Heily
and Blase (1992) 3 Cal.4th 1, concluded that courts generally
may not review an arbitrator’s decision for “errors of fact or
law.” It implied that arbitrators may
consider statutory defenses, advising
that courts could review an award “when
according finality to the arbitrator’s
decision would be incompatible with
the protection of a statutory right.” In
its later decision in Board of Education v.
Round Valley Teachers Assn. (1996) 13
Cal.4th 269, 118 CPER 48, the
Supreme Court held that it was proper
to review an arbitrator’s decision to
ensure it did not violate public policy
where a provision of the collective
bargaining agreement conflicted with
the Education Code. “Despite the
school district’s purportedly conclusive
statutory defense, the Supreme Court
did not suggest that such a case should
never have reached the arbitrator,” the CCPOA court
emphasized.

While California courts have not established whether
they have the exclusive power to interpret statutes, federal
courts have required parties to arbitrate claims that one party
asserted were inconsistent with the law or public policy. The
court quoted at length from Carey v. General Electric Co. (2d
Cir. 1963) 315 F.2d 499, in which a company claimed that it
would be forced to commit an unfair labor practice if the
arbitrator accepted the plaintiff’s interpretation of the
collective bargaining agreement. The Carey court held that
the dispute should be submitted to arbitration because it
raised a question of contract interpretation appropriate for
the arbitrator to decide. Before arbitration, conflict between
the contract and NLRB law was “wholly conjectural,” the
Carey court said, since the grievance might not be sustained,

Federal courts have
required parties
to arbitrate claims
that one party asserted
were inconsistent
with the law or

public policy.

or the arbitrator might decline to make an award that would
conflict with federal labor law. “We cannot construct a
framework of legal principles governing arbitration on the
theory that the arbitrator is ignorant or oblivious of the
pronouncements of the Board and the courts,” the Carey court
explained.

The CCPOA court accordingly found DPA’s contentions
without merit. “It is certainly true that courts will, in some
instances, be the final interpreters of statutory law as a result
of their appellate authority, but nothing
in the statutes or the case law suggests
that arbitrators cannot also interpret
statutes,” it declared. Not only do court
opinions recognize that arbitrators will
be called on to resolve statutory issues,
the court reiterated, but the law
governing motions to compel
arbitration does not provide an
exception for cases that present a
potentially dispositive statutory issue.

DPA tried to expand its claim that
the EEBRA supersedes a contract
provision into an argument that the
EEBRA supersedes the obligation to
arbitrate, the court observed. In essence,
the court concluded, the department
was arguing that CCPOAs claims were
meritless as a matter of law. But, chided the court, procedural
law forbids a court from denying a motion to compel
arbitration on the ground that one party’s claims have no
merit.

Arbitrator Conflict

This decision does not require arbitrators to consider
external law in all circumstances in California public sector
cases. Arbitrators recognize that their authority derives from
the collective bargaining agreement and that, in accordance
with the United States Supreme Court’s ruling in Steelworkers
v. Enterprise Wheel & Car Corp. (1960) 363 U.S. 593, an award
must draw “its essence from the collective bargaining
agreement.” In keeping with this principle, an arbitrator will
interpretand apply statutory or case law at the parties’ mutual



request or when the contract incorporates external law. When
the contract contains an ambiguous provision that one party
claims conflicts with external law, most arbitrators will
construe the contract to avoid inconsistency with the law.

Arbitrators vary, however, on whether they are to apply
external law when there is a conflict between a clear obligation
under the contract and the dictates of the law. Some will
ignore the law and enforce the agreement on the ground that
their authority derives from the contract. They contend that
the parties, not the arbitrator, should rewrite the contract to
avoid an unlawful outcome.

Others assume, particularly in public sector cases, that
the parties’ agreement is subject to the law and, therefore,
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interpret and apply the law even if the contract does not
expressly refer to it. They contend that it does not further the
collective bargaining relationship to order a remedy that
requires a party to seek judicial review of the award to avoid
being compelled to act unlawfully. The CCPOA case offers
comfort to the arbitrator who does apply external law.
However, it does nothing to persuade those who adhere
closely to the “four corners of the contract” that they should
consider and apply external sources when interpreting and
applying provisions of the contract. (California Correctional
Peace Officers Assn. v. State of California [8-23-06] 142
Cal.App.4th 198; opinion modified 9-13-06.) [_1
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Recent Developments

Public Schools

Is Villaraigosa’s Win LAUSD’s Loss?

LosAngeles Mayor Antonio Villaraigosa’s
long struggle to gain control over the Los
Angeles Unified School District, the larg-
est school district in the county, is over.
A.B. 1381, entitled the Gloria Romero
Educational Reform Act of 2006, is now
law. While the act grants the mayor in-
creased powers over the management
of the district, it is very different from
his original proposal. Villaraigosa and
his supporters were forced to make
many compromises in order to get the
bill enacted. In the end, the Senate and
the Assembly passed the measure, but
by a margin of only one vote in each
chamber.

Villaraigosa’s odyssey began over
ayear ago when he first announced that
he would make mayoral control of
LAUSD a priority of his administra-
tion. He immediately faced opposition
from the school board, the superinten-
dent of schools, teachers unions, and
parent organizations. He attempted to
outmaneuver his opponents by taking
the issue to the state legislature, where
he lobbied for a bill that would allow
him and the mayors of 26 other cities
served by the school district to hire and
fire the superintendent and oversee
LAUSD’ multi-billion-dollar budget.

But his opponents followed him to
Sacramento and lobbied against his

proposed legislation. Realizing that he
would have to compromise to get any
bill through, Villaraigosa made a deal
with two powerful unions, the Califor-
nia Teachers Association and the
United Teachers of Los Angeles, last
June. In exchange for their support, and

Villaraigosa had to
make a number

of concessions along
the way.

for agreeing to abandon his bid for com-
plete control of the district, the unions
gota provision inserted in the legislation
that gives teachers greater control over
instructional methods. (See story in CPER
No. 179, pp. 43-47.)

Villaraigosa had to make a num-
ber of other concessions along the way.
The mayor managed to assuage a clus-
ter of cities in southeast Los Angeles
County that were strongly opposed to
the bill by giving them more say in the
choice of their local superintendents,
thereby winning the vote of Senator
Martha Escutia (D-Whittier). In or-
der to appease some powerful individu-

als with influence in the legislature,
among them former Los Angeles Mayor
Richard Riordan, former Governor
Pete Wilson, and billionaire philan-
thropist Eli Broad, Villaraigosa had to
remove a clause which ensured that if
part of the bill were found to be uncon-
stitutional, the rest would stand.

In awritten opinion issued before
the legislation was finalized, the Leg-
islative Counsel’s Office suggested that
a constitutional amendment might be
needed to allow a mayor to manage a
school district, or any part thereof, be-
cause the state Constitution requires
public schools to be operated within the
state education system. In an attempt
to comply with the constitutional re-
quirement, the bill drafters inserted a
provision that places within the juris-
diction of the Los Angeles County De-
partment of Education the schools un-
der Villaraigosa’s personal authority.

Shortly before the vote on the leg-
islation, Villaraigosa garnered the
unanimous support of the Los Angeles
City Council, whose members previ-
ously had expressed skepticism. In ad-
dition, he obtained the endorsement of
the Los Angeles Area Chamber of
Commerce, in spite of the fact that the
president had said publicly that the bill
did not provide for the needed “funda-
mental overhaul” of the district and
that its consequence “may be worse than
what we already have.”

The new legislation does not give
Villaraigosa control of the district. It
gives the council of 27 mayors the right
to participate, along with the school



board, in the selection and evaluation
of the district superintendent. Although
the council has no vote on the selec-
tion, it must ratify the appointment,
contact terms, contract renewal, or in-
voluntary removal of the superinten-
dent. The council of mayors will have
an advisory role in determining the
budget, and input in decisions regard-
ing facilities. Because the council is set
up with proportional representation,
and 80 percent of the district’s 727,000

students are in Los Angeles,

The mayor’s powers
under the new act will
be tested immediately.

Villaraigosa will be the most dominant
voice on the council. Only 90 percent
of the weighted vote is required for the
council to act. The superintendent will
have expanded authority over person-
nel, contracting, and budget decisions,
and the school board will have less power
in these areas. The board retains final
authority over the district’s spending,
however. Inwhat the reform act termed a
“demonstration project,” Villaraigosa will
have direct control over three high schools
and the schools that feed them, totaling
approximately 36 of the district’s lowest-
performing schools.

Passage has not quieted opposition
to the bill. The school board spent
more than $350,000 in taxpayer money

October 2006

to defeat the new law and has pledged
to continue the fight. The board has
decided, by a vote of 6 to 1, to file a
lawsuit to determine the constitution-
ality of the plan. School board mem-
bers criticized the bill, saying that it
threatens to blur the lines of account-
ability and roll back instructional re-
forms. Legislators who opposed the bill
expressed concern about whether the
law contains adequate checks and bal-
ances, and questioned whether it is pos-
sible to fix the problems of the district
without breaking it up. They also
warned that it is a harmful precedent
and may prompt dozens of other may-
ors to line up in Sacramento to take
control of their city’s school districts.
Disgruntled UTLA members have
submitted enough signatures to trigger
an internal referendum on the new act,
though the vote did not take place prior
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to passage.

Itis clear that the mayor’s powers
under the new law, which does not go
into effect until January, will be tested
immediately. LAUSD Superintendent
Roy Romer is retiring when his succes-
sor is named. The school board is mov-
ing ahead with efforts to find his re-
placement and will not commit to slow
that process. Villaraigosa has threatened
to fire any superintendent who he deems
inappropriate. Board President Marlene
Canter said that the superintendent
would have job security without having
to worry about Villaraigosa. “There is
no way he can fire the superintendent,”
Added Superindent
Romer,“The mayor doesn’t have the
right to fire. The mayor has the right to
ratify, and the decision will be made
before January.” [

she said.

Lawsuit Settlement Benefits
Lowest-Performing Schools

Legislation that would settle a law-
suit brought by the California Teach-
ers Association against Governor
Schwarzenegger will, if signed into law,
benefit students at approximately 500
public schools in the lowest two ranks of
the state’s Academic Performance Index.

S.B. 1133, known as the Quality
Education Investment Act and authored
by Senator Tom Torlakson (D-Antioch),
would require the state to spend $2.9

billion over the next seven years to re-
duce class sizes, improve teacher train-
ing, and add counselors at the targeted
schools. The money would come on top
of the operating funds that schools get
each year from the state.

CTA and state Superintendent of
Public Instruction Jack O’Connell filed
suit against the state last year, contend-
ing that Schwarzenegger had reneged
on a promise to repay schools money
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This edition — packed with five years of new legal
developments — covers reinstatement of the doctrine
of equitable tolling, PERB'’s return to its pre-Lake
Elsinore arbitration deferral policy, clarification of the
rules regarding the establishment of a prima facie
case, and an updated chapter on pertinent case law.

Pocket Guide to the
Educational Employment
Relations Act

By Bonnie Bogue, Carol Vendrillo, David Bowen & Eric Borgerson

(Seventh edition, 2006)
$15 (plus shipping/handling)

Here in one concise Pocket Guide are all the major decisons of
the Public Employment Relations Board and the courts that in-
terpret and apply the law. Plus, the Guide includes the history
and complete text of the act, and a summary of PERB regula-
tions. Arranged by topic, the EERA Pocket Guide covers arbi-
tration of grievances, discrimination, scope of bargaining, pro-
tected activity, strikes and job actions, unilateral action, and more.

To order CPER’s new Pocket Guide,
visit http://cper.berkeley.edu/




owed under Proposition 98, the school
financing law. The amount of the settle-
ment was considered to be part of this
year’s budget, but exactly how the money
was to be spent was left up in the air
until now.

Research conducted by CTA found
that 80 percent of students in the low-
est-ranked schools qualify for the fed-
eral free or reduced-price school lunch
program and that 88 percent of the
teachers are credentialed in the lowest-
ranked schools, compared with 95 per-
cent at other schools. The new legisla-
tion would maintain class-size maxi-

An additional
2,000 to 3,000
teachers would

need to be hired.

mums at 20 in grades K through 3 and
reduce class sizes to an average of 25 in
grades 4 to 12. A credentialed counse-
lor would be provided for every 300
students in high school. The act would
require schools to have highly quali-
fied teachers in all core academic sub-
jects by the end of the third year of the
program. It would provide for the es-
tablishment of a state teacher-quality
index to ensure that average teacher
experience at the school equals or ex-
ceeds the district average. The money
also would go to train staff and ad-
ministrators.

October 2006

Schools will be eligible to apply
for the funds if their students averaged
in the lowest 20 percent statewide on
the 2005 Academic Performance Index.
However, there is enough funding only
for approximately 500 of the 1,600
schools in that category, so only about
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one-third of the targeted schools would
benefit.

State education officials estimate
that an additional 2,000 to 3,000 teach-
ers would need to be hired to imple-
ment the act. &

‘Dance of the Lemons’ Cut Short?

Under many existing labor contracts
common in large and mid-size urban
districts, principals are required to ac-
cept for open positions veteran teach-
ers who have been edged out of other
schools in the district so long as they
agree to leave their former posts vol-
untarily. And, the principals must keep
positions open for this purpose
throughout the summer, forcing more-
desirable candidates to look elsewhere,
usually in suburbia. This contract pro-
vision has resulted in what many prin-
cipals call the “dance of the lemons,”
where bad or ineffective teachers are
passed from school to school, landing
mostly in high-poverty, high-minority
schools, according to a recent study by
the New Teacher Project, a national
non-profit group. The practice of forced
hiring has been part of labor contracts
since the early 1960s, beginning with
East Coast districts and growing in
popularity over the years, according to
the project.

In its nationwide study, the project
looked at the impact of forced hires in

five urban districts across the country. It
found that city schools have large num-
bers of unwanted teachers. Teacherswho
should be fired are instead passed from
school to school, and good teachers who
are unwilling or unable to wait all sum-
mer for the chance to be considered,
apply elsewhere, usually by June.

The practice of forced
hiring has been part
of labor contracts since
the early 1960s.

But, in California, the dance soon
may be slowing down, if not stopped
altogether, due to a new bill passed by
the legislature. S.B. 1655, introduced
by Senator Jack Scott (D-Pasadena),
chair of the Senate Education Commit-
tee, was approved 33-1 by the Senate and
59-12 by the Assembly in spite of oppo-
sition from two powerful unions, the Cali-
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fornia Teachers Association and the Cali-
fornia Federation of Teachers.

Under the new legislation, which
adds Education Code Sec. 35036, ex-
isting labor contracts with teachers
unions would be honored, but future
agreements could not contain the same
provisions requiring forced hiring.
Principals in low-scoring schools, those
that rank 1, 2, or 3 on the state’s 10-
point Academic Performance Index, no

Principals in
low-scoring schools no
longer would be
required to hire
unwanted teachers.

longer would be required to hire un-
wanted teachers. Principals in higher-
scoring schools would have to give pref-
erence to veteran teachers only until
April 15. After that point, those teach-
ers will have to compete equally with
other applicants.

CTA President Barbara Kerr
called the bill “insulting to teachers”
because it implies that every teacher
who voluntarily leaves a school is a
poor one. Some teachers leave for other
reasons, perhaps prompted by a person-
ality clash with a principal, she said. But
according to Patricia Gray, principal of
San Francisco’s Balboa High School,
“it’s not just about good and bad teach-
ers.” “Sometimes there’s a chemistry

and a fit — personalities that work bet-
ter together,” she said. “I'd like to have
some choice in who comes in and who
is going to be a good fit for the school.”

Education Trust-West, an advo-
cacy group for poor and minority stu-
dents, strongly supports the bill. “Right
now, poor kids and kids of color don’t
have their fair share of the state’s expe-
rienced, credentialed teachers,” said
Executive Director Russalynn Ali. “By
giving a principal in a high-poverty,

high-minority school some power to
recruit those teachers, we can finally
make headway on closing that teacher-
quality gap.”

If signed by the governor, Califor-
nia would be the first state in the nation
to stop the practice. “There are a lot of
states watching what is happening in
California, and I think it will have sig-
nificant ramifications nationwide,” said
Michelle Rhee, chief executive officer
of the New Teacher Project. &

AFT Makes It a Three-Way
Fight for Part-Time Teachers

The local chapter of the American
Federation of Teachers has entered the
battle to represent 1,000 part-time in-
structors at Grossmont and Cuyamaca
Community Colleges, located in EI
Cajon. AFT Guild, Local 1931, col-
lected over 300 signatures to qualify to
appear on a ballot along with United
Faculty and the Community College
Association, which is part of the Cali-
fornia Teachers Association. CCA has
filed a petition with the Public Employ-
ment Relations Board to form a sepa-
rate unit for part-time teachers, who are
now represented by United Faculty in
the same unit as full-time teachers. (See
complete story at CPER No. 178, p. 32.)
If PERB grants CCAS petition, the part-
time faculty then will have a choice of
three unions.

One advantage that the federation
has over CCA is that 300 part-time in-
structors at Grossmont and Cuyamaca
also work in the San Diego Commu-
nity College District, where the union
is the exclusive representative. Local
1931 President Jim Mahler told CPER

AFT was not going to
give up the
part-timers to CTA
without a fight.

that while he thinks that CCA’s
breakaway plan is not in the best inter-
est of the part-time teachers, he was not
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going to give up the part-timersto CTA
without a fight in the unlikely event that
PERB does authorize a separate union.
AFT’s maneuver has infuriated
leaders of the other labor unions. David
Milroy, a part-time instructor at
Grossmont College and one of the lead-
ers of CCA’s drive, said the federation
is hurting the breakaway effort. “AFT
is trying to kidnap our movement,” he
complained. In a memo to part-time
instructors, Milroy said, “The only
group that gains by the chaos of the
AFT’s late participation is the United
Faculty, the current full-timers’ union
from which we are trying to sever.”
But United Faculty does not agree.
“AFT has initiated an open attack on

United Faculty,” said union president
Zoe Close. Close characterizes AFT
and CCA as large unions more inter-
ested in increasing their memberships
than representing the interests of part-
time instructors, which, she says, United
Faculty is doing. She points to a tenta-
tive agreement reached with the
Grossmont-Cuyamaca Community
College District that addresses part-
time issues. She claims that part-time
instructors are to receive an 8.57 per-
cent pay increase retroactive to the last
school year and will have access to a
medical benefit plan, details of which
will be explained during workshops in
November. &

No Funds for Non-Resident Students

of Online Charter Schools

The Office of the Attorney General
has issued an opinion determining that
online charter schools may not receive
state funding for the instruction of
pupils unless they reside in the county
where the school is chartered or in an
adjacent county.

The opinion notes that the legisla-
ture encourages the use of computer
and communications technology in the
instruction of students, citing Educa-
tion Code Sec. 51865, which provides
that “distance learning” should be used
by the state to achieve equity in learn-
ing and quality in education.

Under the Education Code, char-
ter schools normally are required to
operate within the boundaries of the
chartering district, said the Attorney
General. They are authorized to in-
struct their pupils via the Internet, sub-
ject to regulations adopted by the State
Board of Education governing the state
funding of charter schools for non-
classroom based instruction, including
distance learning and computer-based
education.

Although the board has specific
regulations governing online charter
schools, they do not contain a pupil resi-

dency requirement. However, a re-
quirement that pupils must reside in
the home county or in an adjacent
county to receive state funding is gen-
erally applicable to all schools offer-
ing “independent study” programs un-
der the Education Code, the Attorney
General concluded. Regulation
11963.1 specifies that all schools pro-
viding nonclassroom-based instruction
must comply with independent-study
program requirements. The board’s
regulations require online charter
schools to comply with the conditions
placed on independent-study pro-
grams, one of which is that a school of-
fering independent study may not re-
ceive funding for students who do not
meet the residence requirement. There-
fore, reasoned the Attorney General, an
online charter school may not receive
funding for students who do not reside
in the charter school’s home county or
in an adjacent county. (Opinion of Bill
Lockyer, Attorney General [8-10-06]
___Ops.Cal.Atty.Gen___, 2006 DJDAR
10577.) &



Local Government

Sacramento County Endures

Two-Week Work Stoppage

When negotiators for the County of
Sacramento readied themselves for bar-
gaining this year, they must have known
they would be wading into rough wa-
ters. First, they would be hammering
out new labor agreements covering 26
separate bargaining units all at the
same time. And, the county had let it be
known that it intended to get employ-
ees to shoulder a significant portion of
the financial burden for rising health
care costs. Against this backdrop, the
county could not have been surprised
when, in August, a coalition of unions
representing thousands of county em-
ployees announced plans to strike in
September.

Strike Preparation

Negotiations continued on many
fronts, but the possibility of a strike
dominated the headlines. As the unions
set a strike date for September 5 and
spoke about the severe disruption to
county services that would surely re-
sult from a strike, county officials be-
gan to draft contingency plans and pre-
pare to assume responsibility for a wide
assortment of rank-and-file jobs.

With the strike deadline looming,
a tentative agreement was reached by
county negotiators and the California

Nurses Association, which represents
37 supervisory and 246 non-supervi-
sory nurses. The five-year pact over-
whelmingly ratified by the registered
nurses included cost-of-living increases
ranging from 11 to 23 percent and a 22
percent equity increase over the term
of the contract. The CNA contract
maintained the existing contract pro-
vision regarding health care contribu-
tions that requires nurses to contribute
80 percent of the lowest-cost HMO.
Despite this settlement with CNA,
the county undertook further prepara-
tions to weather the strike. On Friday,
September 1, it persuaded Superior
Court Judge Shelleyanne Chang to is-
sue a temporary restraining order di-
recting approximately 250 county em-
ployees not to participate in the
planned job action. The TRO targeted
employees essential to safeguard the
public health and safety, including those
who performed dispatch work at the
airport and in the county communica-
tion center, and clerical intake duties
in the district attorney’s office; certain
employees who engage in water-qual-
ity and water-resource functions; and
those who work at the mental health
treatment center. The Public Employ-
ment Relations Board and attorneys
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representing labor organizations in-
volved in the planned job action argued
that the county should be required to
seek injunctive relief with PERB. But
Judge Chang declined to rule that the
board had jurisdiction over the matter,
nor did she even allow PERB to inter-
vene.

On Tuesday, September 5, employ-
ees and their unions commenced the
largest job action visited on Sacramento
County in decades. Leading the charge
was United Public Employees, Local
No. 1, which represents 4,400 office
and technical workers as well as wel-

The CNA contract
maintained the
existing provision
regarding health care
contributions.

fare and social workers; the Interna-
tional Union of Operating Engineers
Stationary, Local 39, which serves as
the bargaining agent for about 1,500
employees; the American Federation of
State, County and Municipal Employ-
ees, which represents over 600 health
services employees; and the Service
Employees International Union, Local
535, which represents welfare supervi-
sory employees. These and other em-
ployee organizations involved in the
job action set up well-staffed picket lines
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at over 100 locations. According to the
county’s tabulations, close to 4,000
employees stayed off the job.

Nearly from the outset, the central
issue enflaming the parties’ dispute fo-
cused on health care costs and efforts
by the county to curtail future spend-
ing. While union representatives
pressed for the status quo on medical
benefits, the county sought to increase
copayments, freeze the “cash back”
amount that employees who do not use
county-provided family coverage are

Unions were concerned
that increases in health
care costs would wipe
out wage increases.

allowed to collect, and eliminate the
100 percent county-provided health
benefit coverage enjoyed by employees
in certain classifications. Another issue
in the mix was whether the county in-
tended to use a health care provider
other than Kaiser, which now serves as
the benchmark for the calculation of
premium rates covered by the county.
As the parties’ negotiations progressed,
the unions voiced concerns that the pro-
posed increases in health care costs
would wipe out any wage increases that
were on the table. For the county’s part,
Labor Relations Director Steve Lakich
repeated that maintaining the status

quo on health care benefits was not an
option. Indeed, health care, he told
CPER, was “the number one issue.”

Mediation Efforts

Employees continued to support the
strike in high numbers on Wednesday,
September 6, with pickets again posted
at many sites throughout the county. But,
at the end of the day, two unions, UPE
Local 1 and SEIU Local 535, agreed to
halt picketing and resume bargaining ef-
forts with the aid of mediators from the
California State Mediation and Concili-
ation Service. AFSCME agreed to pro-
ceed in discussions with a mediator, but
itdid not order its members to put away
their picket signs.

Large numbers of employees re-
mained off the job on Thursday. Mem-
bers of UPE Local 1 and SEIU refused
to cross picket lines erected by Station-
ary Engineers Local 39. By the county’s
count, nearly 3,000 employees stayed
away from work.

In the meantime, the county
reached agreement with the Engineer
Technicians and Technical Inspectors,
which represents 373 county employ-
ees. The pact included a 3 percent gen-
eral wage increase and a 7 percent eg-
uity increase the first year of the con-
tract and cost-of-living increases be-
tween 2 and 5 percent, depending on
the Consumer Price Index, in years two
through five. The agreement also in-
cluded a health care contribution in-
dexed annually at 80 percent of the low-
est-cost HMO.

On Friday, September 8, the county
returned to court and asked the supe-
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rior court judge to require certain phar-
macists, water-quality workers, and air-
port fire-equipment workers to report
to work. The judge made no decision.

Mediation efforts continued
through the weekend with UPE Local
1 and AFSCME. Lakich expressed
some optimism. However, despite signs
of progress, the impact of the strike on
the public was beginning to play a sig-
nificant roll. The walkout of Local 39
garbage collectors caused the accumula-
tion of mountains of uncollected garbage.
As the refuse generated by 150,000 resi-
dential customers began to grow, county
officials offered residents the opportunity
to dump their garbage containers at land-
fill sites at no charge, and offered assur-
ances that the uncollected trash did not
pose a public health hazard.

On Monday, September 11, the
county was granted a TRO directing
three pharmacists to return to work; the
court took no action or denied the
county’s TRO requests with respect to
other workers. At this point, Local 39,
representing 1,115 operations and
maintenance employees and 432 water-
quality employees, remained on strike
along with AFSCME. SEIU Local 535
and the Teamsters, representing 474
general supervisory employees, though
not technically on strike, were honor-
ing picket lines. UPE Local 1, SEIU,
and AFSCME continued their discus-
sions with the help of state-appointed
mediators.

As the strike entered its second
week, approximately 1,200 employees
remained off work. Lakich again ex-

pressed a positive position on bargain-
ing efforts and said that the county was
moving closer to a settlement. With
piles of garbage continuing to mount,
attention focused on the bargaining
impasse between the county and Local
39. For its part, the union pledged to
stay out several more weeks if neces-
sary and said it had no plans to resume
negotiations. The county began to em-
phasize that its current offer to Local
39 would remain valid only until Fri-
day, September 15. Lakich told the

The court took no
action or denied most
of the county’s TRO
requests.

press that the county’s offer would lift
salaries at least 21 percent over five
years, with the ceiling as high as 38
percent, depending on the rate of in-
flation. This wage increase, Lakich
stressed, would offset any increase in
health benefit premiums.

With that deadline in sight, Local
39 agreed to re-enter negotiations and
went back to the table on Thursday, Sep-
tember 14, where it resumed discussions
on behalf of both units. The following
day, the county reached a tentative agree-
ment with Local 39 over pacts covering
the water-quality unitand the operations
and maintenance units.
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The county returned to court on
Friday, September 15, seeking a pre-
liminary injunction before Judge Loren
McMaster. In line with the earlier tem-
porary restraining order, he enjoined
from striking certain employees in the
district attorneys’ office, the regional
radio communications center, the tele-
phone system, the waste-water treat-
ment plant, the airport communications
center, and the Department of Water
Resources. Employees from the Sacra-
mento County mental health treatment
center also were enjoined from strik-
ing. In contrast to the earlier ruling by
Judge Chang, McMaster permitted the
Public Employment Relations Board to
intervene in the action. As it had at the
prior proceeding, PERB asserted that
it, not the court, has jurisdiction over
the matter.

Turning Point

Over the following weekend, Lo-
cal 39 members from both units rati-
fied the terms of a new five-year agree-
ment with the county. In total, the wa-
ter-quality workers will garner salary
increases of 22 to 34 percent over the
five-year contract term. Operations and
maintenance workers will see a total
salary increase in the range of 25 to 39
percent over the life of the contract.
Under both agreements, employees will
achieve significant salary increases but
gradually will assume a portion of their
health premiums, until the contribution
rate is stopped at 20 percent of the
lowest-cost HMO.
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Lakich explained that, under the
new agreement, current county em-
ployees will stay at 100 percent of Kai-
ser coverage into 2007. Thereafter, be-
ginning in 2008, employees will receive
incremental reductions in Kaiser cov-
erage. This will mean reduction to 95
percent of full Kaiser coverage in 2008.
In each successive year, that amount
will decrease by 5 percent until 2011,
when employees will be covered for 80
percent of the Kaiser amount.

All employees hired after January
1, 2007, will be covered under a Tier B
plan, which provides for the lowest
HMO full-family coverage. The sig-
nificant difference between the two is
that employees’ medical benefit cover-
age under Tier A will be frozen at the
current level of $927 a month. Under
Tier B, coverage will be at 80 percent
of the cost of the full-family premium.
Under Tier A, employees are entitled
to retain their cash back in lieu of un-
used benefit funds.

Lakich called the Local 39 con-
tracts the “turning point” in the talks.
And, for residents of Sacramento
County, the agreement was greeted with
sighs of relief. The accord meant that
garbage trucks were rolling again as of
Monday, September 18. The following
day, the county reached a tentative
agreement with AFSCME. Early Tues-
day morning, an accord was forged with
UPE Local 1.

On Wednesday, September 20, a
few pharmacists failed to report to work
despite the tentative agreement worked
out with AFSCME. Lakich said that if

the employees did not return, they
would face disciplinary action or be
deemed absent without leave after five
days. By Thursday, however, the situa-
tion had been resolved, and all striking
workers had returned to work.

As CPER went to press, the mem-
bership of UPE Local 1 and AFSCME
had yet to ratify the tentative agree-
ments. In addition, no agreement has
been reached with the deputy sheriffs.
Lakich was hopeful that the settlement
reached with Local 39 would aid in
getting a settlement with the deputy

sheriffs. But, he told CPER, that group
is set to begin interest arbitration
shortly. Also without a contract are the
county probation officers.

Reflecting on the fact that this was
the largest and longest countywide
strike in Sacramento under the Meyers-
Milias-Brown Act, Lakich told CPER
he would not characterize bargaining
asa“win” for management. “The strike
never should have happened,” he said,
but “we satisfied our negotiating ob-
jective.” [

Police Officer Disciplinary Records Are
Confidential Under Public Records Act

In a lengthy and thorough opinion
penned by Justice Ming Chin, six mem-
bers of the California Supreme Court
ruled that the records held by the San
Diego Civil Service Commission re-
lating to a peace officer’s administra-
tive appeal of a disciplinary matter are
not subject to disclosure under the Cali-
fornia Public Records Act. The major-
ity reasoned that statutory guarantees
of confidentiality found in Penal Code
Sec. 832.7 are not restricted to crimi-
nal and civil proceedings and that the
commission’s records concerning the
disciplinary appeal are protected from
disclosure as records maintained by the
officer’s “employing agency.”

The majority reasoned that, as a
practical matter, peace officers should
not have to choose between exercising

their right to an administrative appeal
under the Public Safety Officers Pro-
cedural Bill of Rights Act and their
right to maintain the confidentiality of
their disciplinary records under Sec.
832.7.

In her dissenting opinion, Justice
Kathryn Werdegar sharply criticized
the majority for its “dubious” charac-
terization of the commission as the
officer’s “employing agency” and for
undervaluing the public’s interest in
disclosure. She also argued that a po-
lice officer who opts to appeal a dis-
ciplinary action to the commission is
no different than a civil litigant who
must submit to discovery and a pub-
lic trial in order to vindicate legal
rights in court.



Background

The litigation was initiated by the
Copley Press, which publishes the San
Diego Union-Tribune newspaper. In
January 2003, Copley learned that the
commission had scheduled a closed
hearing in a case involving a San Di-
ego County deputy sheriff who was ap-
pealing a termination. After the appeal
was completed, Copley filed a request
with the commission under the Cali-
fornia Public Records Act, seeking the
disclosure of documents relevant to the
appeal. The commission refused to re-
lease the documents to the paper.

A petition filed by Copley in supe-
rior court was unsuccessful. However,
following subsequent CPRA requests,
the commission agreed to release the
termination order, which revealed that
the dismissal was based on the deputy’s
failure to arrest a suspect in a domestic
violence incident. Unsatisfied with the
commission’s action, Copley filed a
petition with the Court of Appeal, ask-
ing that it order the commission to dis-
close the deputy’s name and all docu-
ments associated with the appeal. The
appellate court concluded that, insofar
as the commission’s records are not docu-
ments contained in a personnel file or a
file maintained by the officer’s “employ-
ing agency,” they are not exempt from
disclosure under the CPRA. The Court
of Appeal ordered the commission to
release its records in the disciplinary
appeal, including the officer’s name.

Supreme Court Analysis

The court first explained that the
CPRA was enacted for the purpose of
increasing the release of information
in the possession of public agencies.
But, the act also recognizes individual
privacy rights and, in seeking to effect
this balance, sets out a number of ex-
emptions that permit government agen-
cies to refuse to disclose certain public
records. The exemption at the heart of
the present case appears in Govern-
ment Code Sec. 6254(k), which incor-
porates other prohibitions on disclo-
sure, including Penal Code Secs. 832.7
and 832.8.

The court dismissed
the argument that
Sec. 832.7 applies
only to criminal and
civil proceedings.

Section 832.7(a) provides that
peace officer records and information
obtained from these records “are con-
fidential and shall not be disclosed in
any criminal or civil proceeding except
by discovery pursuant to Sections 1043
and 1046 of the Evidence Code.” At
the outset, the Supreme Court dis-
missed the argument that Sec. 832.7
applies only to criminal and civil pro-
ceedings. Rejecting the view set out in
Bradshaw v. City of Los Angeles (1990)
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221 Cal.App.3d 908, 86 CPER 12, the
court read the word “confidential” as
establishing a general condition of con-
fidentiality. It would be unreasonable
to assume the legislature intended to
put strict limits on the discovery of po-
lice personnel records in the context of
civil and criminal discovery, and then
to permit the public to obtain them
through the Public Records Act, the
court reasoned.

Statutory Exemptions. Section
832.7 exempts two categories of peace
officer records from disclosure. The
first is personnel records, which Sec.
832.8 defines as “any file maintained
under [an officer’s] name by his or her
employing agency and containing
records relating to” personal data, em-
ployee advancement, appraisal, or dis-
cipline; and complaints, or investiga-
tions of complaints, concerning an
event or transaction concerning the
officer’s performance of his or her du-
ties. The second category of records to
which Sec. 832.7(a) applies is “records
maintained by any state or local agency
pursuant to section 832.5,” which re-
fers to citizen complaints.

The court concluded that the
commission’s records are “personnel
records” made confidential by opera-
tion of Sec. 832.7(a) because of the na-
ture of the commission’s role in disci-
plinary proceedings for peace officers
in San Diego County. The Bill of Rights
Act requires every public agency to
provide non-probationary public safety
officers with an opportunity for an ad-
ministrative appeal of disciplinary mat-
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ters. In San Diego, said the court, this
statutory duty is satisfied by offering
peace officers administrative appeals
through the commission. By charter, the
commission is authorized to affirm,
revoke, or modify any disciplinary or-
der. Therefore, concluded the court,
because the commission is functioning
as part of “the employing agency,” any
file it maintains regarding a peace
officer’s disciplinary appeal constitutes
a file “maintained by the officer’s em-
ploying agency” within the meaning of
the statute.

The court also found that the
commission’s records qualify as
“records maintained by any state or lo-
cal agency pursuant to section 832.5.”
“The Commission, in hearing disci-
plinary appeals, is functioning as part
of adepartment or agency that employs
peace officersand...any records it main-
tains regarding such appeals are being
maintained by such a department or
agency.”

Other Considerations. Beyond its
statutory construction arguments, the
court also reasoned that the confiden-
tiality available to peace officers should
not be determined by the entity selected
by a public agency to hear administra-
tive appeals. “Under Copley’s interpre-
tation,” said the court, “the record of
the officer’s appeal in this case is un-
protected only because in San Diego
County, the Commission has been des-
ignated to hear the administrative ap-
peal the law requires the officer’s em-
ployer to provide; if the officer worked
in a jurisdiction where administrative

appeals are heard within the law enforce-
ment agency, the records of that appeal
would be protected.” “It is doubtful the
Legislature intended to make the extent
of confidentiality available to a peace of-
ficer turn on whether he or sheworksina
jurisdiction where responsibility for ad-
ministrative appeals has been assigned
to someone outside the law enforcement
department.”
The court concluded:

Having reviewed the statutory
language and the legislative history,
we find no evidence the Legislature
intended that one officer’s privacy
rights would be less protected than
another’s simply because his or her
employer, for whatever reason, con-
ducts administrative appeals using an
entity like the Commission. In en-
acting section 832.7, the Legislature
appears to have made a statewide
decision regarding confidentiality of
such records, and has expressly speci-
fied the circumstances where a local
agency “may” — i.e., has discretion
to — release very limited informa-
tion from those records....Nothing
suggests the Legislature intended to
leave it up to local departments and
agencies, through the mechanism
chosen for handling these matters,
to determine — either intentionally
or by accident — how much, if any,
protection to afford peace officers.

The court also found that, where
appeals are heard by persons outside
the law enforcement department,
Copley’sinterpretation would present
peace officers with a “Hobson’s choice”
between their rights of confidentiality
under Sec. 832.7 and their rights of ad-
ministrative appeal under the Bill of
Rights Act.

The high court turned aside the
newspaper’s appeal to policy consider-
ations, such as the need to prevent seri-
ous police misconduct or to curtail the
arbitrary exercise of police powers.
There are competing policy consider-
ations favoring confidentiality, said the
court, such as protecting complainants
and witnesses from recrimination or
retaliation, protecting peace officers
from publication of frivolous or unwar-
ranted charges, and maintaining confi-
dence in law enforcement agencies by
avoiding premature disclosure of

There is no

First Amendment
right of access

to administrative
records.

groundless claims of police miscon-
duct. The legislature made the policy
decision “that the desirability of confi-
dentiality in police personnel matters
does outweigh the public interest in
openness,” said the court, and it is for
the legislature, not the court, to weigh
competing policy considerations.
Given the fact that the legislature
enacted a specific statute which makes
the records in question confidential, the
court also rejected Copley’s assertion
that it has a common law right of ac-
cess to the officer’s records. The court



also was unpersuaded to find a consti-
tutionally based access right. The First
Amendment affords a right of public
access to various parts of a criminal and
civil proceeding, said the court, but there
is no First Amendment right of access to
administrative records. The court de-
clined to render an opinion as to whether
Copley has a constitutional right to at-
tend commission appeal hearings.

Werdegar Dissent

Because the majority “miscon-
strues the applicable statutes,” wrote
Justice Werdegar, it “overvalues the
deputy’s interest in privacy, underval-
ues the public’s interest in disclosure,
and ultimately fails to implement the
Legislature’s careful balance of the
competing concerns in this area.”

The Public Records Act was en-
acted against a background of legisla-
tive impatience with secrecy in govern-
ment, she said, and “begins with the
general rule of openness and disclosure
of government information.” Werdegar
took aim at the majority’s conclusion
that the commission’s records are those
maintained by the peace officer’s em-
ploying agency or department. “No
amount of judicial juggling or legal leg-
erdemain can convert a county’s civil
service commission into the agency that
employs the county’s law enforcement
officers.” The commission never ac-
cepted a job application from this
deputy, conducted a background check,
or hired him; contacted him about his
medical, dental, or retirement benefits;
had the power to promote or demote

him; or had any say over his day-to-day
assignments. “That the deputy was
employed by the San Diego County
Sheriff’s Department, not the Commis-
sion, is plain,” she wrote.

Werdegar also was critical of the
majority’s view that, should different
agencies choose different entities to
hear disciplinary appeals, the level of
confidentiality attaching to peace
officer’s appeal records may be differ-
ent. Nothing in the statute precludes
the possibility of different levels of dis-
closure. “By limiting the exception to
the CPRA to personnel files main-
tained by the ‘employing agency,’ the
Legislature left open the possibility that
law enforcement-related files main-
tained by other public agencies would
be subject to disclosure under the
CPRA.” A particular law enforcement
agency might have reasons for greater
public scrutiny of police disciplinary
matters, and these may push it to choose
acommission rather than in-house re-
view. “That an option exists to provide
less disclosure to the public does not
logically preclude an option providing
for greater openness in government.
The majority fails to explain why a law
enforcement agency’s or
government’s choice to use an admin-
istrative review mechanism that in-
volves more disclosure to the commu-
nity is unreasonable.”

Finally, Werdegar objected to the
majority’s contention that, if the records
held by the commission were not con-
fidential, deputies would be presented
with a Hobson’s choice of vindicating

local
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their rights on appeal or retaining the
confidentiality of their personnel
records. “A peace officer facing disci-
plinary charges has a viable choice: he
may appeal to the Commission, in
which case the proceedings before the
Commission (but not his actual person-
nel file) will be disclosable under the
CPRA, or he can decline to appeal, ac-
cept his discipline and keep everything
secret. The officer’s situation is no dif-
ferent than that of any civil litigant
who, in order to vindicate legal rights
in court, must submit to pretrial dis-
covery and endure a public trial.” The
majority does not explain, said
Werdegar, why a peace officer facing
discipline is entitled to pursue an ad-
ministrative appeal free from uncom-
fortable choices.

Reactions

Depending on your vantage point,
the Copley decision either undermines
the accountability of police officers or
properly protects the privacy rights of
officers’ disciplinary records. Those in
the first camp have been quick to call
on the California legislature to amend
the Public Records Act to overturn the
decision. Without public access to dis-
ciplinary proceedings and records, they
contend, the public and the press are ham-
pered in calling for needed reforms.

From the perspective of those who
represent police officers, Copley ensures
that police officer records are confiden-
tial and preserves important privacy
rights. Records concerning peace of-
ficer misconduct will continue to be
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available in civil and criminal court
proceedings, they note, but Copley
avoids disclosure of groundless claims
of police misconduct. (The Copley Press,

Inc. v. The Superior Court of San Diego
County; County of San Diego, RPI [8-31-
06] Nlo. S128603, __ Cal.4th___, 2006
DJDAR 11839.) [1

Engineers and Architects Association

Stages Two-Day Strike

The Engineers and Architects Asso-
ciation staged a two-day strike in Au-
gust, hoping to persuade the City of Los
Angeles to improve on its final contract
offer that was resoundingly rejected by
the union membership. EAA, which
represents about 7,500 professional,
administrative, and technical employ-
ees dispersed throughout city govern-
ment, has been without a contract since
2004. The city’s last, best offer — zero
percent in 2004, 2 percent in 2005 and
2006, and 2.25 percent January 1, 2007
— mirrors the terms of the deal ac-
cepted by other unions representing
city employees.

But EAA has had its eye on the
terms of the contract awarded last year
to Department of Water and Power
employees represented by IBEW, Lo-
cal 18. The five-year contract guaran-
tees DWP workers an annual increase
of at least 3.25 percent, with a ceiling
of 6 percent a year. (See CPER No. 174,
pp. 37-38, for the complete story.) EAA
also pointed to a pact between the city
and the Police Protective League,
awarding peace officers a salary in-
crease of more than 10 percent over the
three-year contract term.

The association hoped the strike
—the firstin 14 years — would garner
a deal like this for its members. But, to
date, the city’s final offer has been
implemented and EAA is contemplat-
ing further job actions. This time, it has
sought strike sanctions from the Los
Angeles County Federation of Labor.

Bargaining Break Down

At the end of June, the city pre-
sented its final offer to EAA members
in six separate bargaining units. In ad-
dition to the wage offer, the city re-
quested that EAA withdraw seven un-
fair labor practice charges it had filed
with the city’s Employee Relations
Board. In all, 74 percent of the EAA
membership cast votes in a mail ballot
ratification election. Over 85 percent
of those who voted rejected the city’s
offer. Two weeks later, in a unanimous
vote, the city council opted to unilater-
ally impose its final offer.

By that time, strike planning al-
ready was in the works. Union Execu-
tive Director Robert Aquino, who had
called on EAA members to reject the
city’s offer, announced plans for a two-
day strike and scheduled it for August
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22 and 23. In public statements and ra-
dio ads, Aquino warned that the job ac-
tion would close the runways at Los
Angeles airports, send sewage into
Santa Monica Bay, and create citywide
traffic gridlock.

The union leader also took aim at
Antonio Villaraigosa, who EAA had
supported in his run for mayor. Aquino
accused Villaraigosa of turning his
back on his labor supporters and of be-
ing preoccupied with his effort to take
control of the Los Angeles Unified
School District. But Villaraigosa stood
his ground and announced that he

Over 85 percent of
those who voted
rejected the city’s offer.

would cross the EAA-erected picket
line — the first time ever, he said —
because the city had made a fair offer
and had done all its could to avoid a
strike.

As the strike date approached, city
officials made plans to ensure that vital
services would continue to be provided
to the public. To aid in this effort, at the
mayor’s request, the city attorney
sought a temporary restraining order
to prevent a walkout by employees in
“essential departments.” On Monday,
August 21, one day before the planned
strike, Superior Court Judge Dzintra
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Janavs issued a TRO that barred ap-
proximately 200 employees from par-
ticipating in the job action. The judge’s
order covered workers engaged in se-
curity operations at the airports, as-
signed to police emergency communi-
cation duties, and involved in sewage
treatment work.

Job Action

As planned, EAA members took to
the streets for two days in August. By
the union’s count, thousands of work-
ers marched on the picket lines and
stayed off the job. City estimates of

The city plans to
pursue legal sanctions
against about 20
essential employees
who failed to

report to work.

employee participation were lower, but
by all accounts, the strike caused de-
lays at the port, interrupted construc-
tion at the airport, blocked public ac-
cess to some departments, and disabled
water-quality checks. Despite these
adverse impacts, however, the strike
did not restart contract negotiations as
the union had hoped. The city has re-
fused to resume bargaining.

In addition, in further aftermath of
the strike, the city plans to pursue legal

sanctions against about 20 employees
who failed to report to work and who
were on the list of essential employees
barred from striking by the TRO. The
city has initiated contempt of court pro-
ceedings against these individuals, but
a question has arisen as to whether they
were properly personally served with
the court document directing them to
report to work.

In the meantime, EAAs Aquino
has said that new job actions may be in
the offing. On September 5, he submit-
ted a formal request to the Los Angeles
Federation of Labor for an endorse-
ment of a future strike by the associa-
tion. Aquino had not sought strike sanc-
tions from the federation for the two-
day strike in August, remarking that
such a move would have been futile
because, in his view, Villaraigosa ex-
erts control over the federation. Aquino
subsequently backed off from that com-

ment, but in his letter to Maria Elena
Durazo, the federation’s new executive
secretary-treasurer, Aquino chided
Durazo for implying that “the EAA
member’s struggle to obtain a fair
COLA might not be as important as
maintaining a good relationship with
L.A.’s Mayor.”

Whether the association will rally
its troops and mount a second job ac-
tion — with or without the federation’s
blessing — remains to be seen. But, a
few things are certain. EAA has shown
its resolve to go head-to-head with a
popular mayor it once endorsed.
Villaraigosa, too, has shown he is ready
to make the hard call when it comes to
labor’s demands. And, when the next
round of contract talks begins with
other unions next year, the spell may
have been broken and the city may be
in for more strikes by municipal em-
ployees. 1

Employment or Disability Income

Nixes Reinstatement

Relying on the recent California Su-
preme Court decision in Stephens v.
County of Tulare (2006) 38 Cal.4™" 793,
169 CPER 27, the Second District
Court of Appeal has ruled that Gow.
Code Sec. 31725 does not mandate re-
instatement of employees who receive
vocational rehabilitation and benefits,
but only those individuals who are nei-
ther employed nor receiving disability
income. Section 31725 requires an

employer to reinstate an employee who
has been dismissed due to disability if
that employee is found by the retire-
ment board not to be disabled. The re-
instatement must be retroactive to the
day following the effective date of dis-
missal, and include back wages and
benefits.

Consta Kelly, a licensed vocational
nurse 11, suffered several work-related
injuries during her more than 20-year



employment at a Los Angeles county
hospital. The county initially was able
to accommodate Kelly’s injuries by pro-
viding her with data-entry duties while
allowing her to retain her LVN 11 title
and salary. Kelly was diagnosed there-
after with chronic wrist pain for which
she had to undergo surgery. Because of
that condition, Kelly was unable to per-
form data entry and there was no posi-
tion available to accommodate her dis-
abilities. Accordingly, the county noti-

When she wasn’t
found permanently
disabled,

Kelly sought
reinstatement.

fied Kelly in writing that she was being
removed from the regular payroll and
put on industrial leave. The county also
offered Kelly vocational training, which
she accepted. At that point, Kelly did
not consider herself terminated from
employment.

Kelly completed her vocational
rehabilitation, during which she was
paid a weekly maintenance allowance
in addition to workers’ compensation.
After finishing the program, Kelly was
provided eight weeks of placement ser-
vices. She sent out 18 resumes, 17 of
which were part of her course work. She
did not make any further efforts to so-

licitemployment. This fact later proved
detrimental to Kelly’s case when the
court determined her lack of employ-
ment income was due solely to her own
inaction and was not the result of dis-
missal.

Two years after completing her
vocational program and while continu-
ing to receive a maintenance allowance
and workers’ compensation, Kelly filed
arequest for service-connected disabil-
ity retirement with the Los Angeles
County Employees Retirement Asso-
ciation. In her application, Kelly stated
she had been on industrial leave with
compensation and did not disclose that
she had resigned or been terminated
from her employment. LACERA con-
cluded Kelly was able to substantially
perform the duties of an LVN and de-
nied her application accordingly. This
finding was sustained on appeal, after
which Kelly petitioned for a writ of
mandate compelling LACERA to find
Kelly permanently disabled. The peti-
tion was denied.

Unsuccessful in her endeavor to be
found permanently disabled, Kelly
changed tactics and filed a petition for
a writ of mandate seeking reinstate-
ment, backpay, and benefits as of March
19, 1996, the day after she was notified
by the county in writing that her work
duties were incompatible with her tem-
porary work restrictions, and that she
was being placed on industrial leave.
Kelly based her argument on Gov. Code
Sec. 31725, claiming it required the
county to reinstate her, since LACERA
had denied her disability application.

October 2006

cper journal 49

While Kelly’s petition was pend-
ing, the county offered to reinstate her
to an LVN 11 position that could ac-
commodate her work restrictions. It
further offered to make the position
retroactive to the date the trial court
upheld LACERA’s decision. The
county felt this mooted Kelly’s petition
for a writ of mandate, but Kelly dis-
agreed. She maintained her demand for
reinstatement, backpay, and benefits
retroactive to the time she was placed

The purpose of Sec.
31725 was to address
financial difficulties.

onindustrial leave. The trial court agreed
with this contention, but the Second
District Court of Appeal did not.

On appeal, the court found Sec.
31725 was not applicable to Kelly’s
case. In reaching its decision, the court
looked to Stephens, a case with similar
facts. In Stephens, the court determined
the legislative purpose of Sec. 31725
was to address the financial difficulties
of persons who have been found by their
employer to be disabled, but found by
the retirement board not to be so. When
this occurs, the worker is left with nei-
ther employment nor disability income.
Section 31725 requires reinstatement
only if the employee is dismissed and
Kelly, the court stated, had not been
dismissed.
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The court wrote, “Sec. 31725% ret-
roactive-reinstatement requirement is
intended to act as a safety net for those
employees who find themselves in
limbo, having neither employment nor
disability income.” Here, Kelly re-
ceived a maintenance allowance as well
as permanent disability indemnity ben-
efits. Moreover, the county merely
stated that Kelly’s restrictions could not
be accommodated at that time and that
she would be placed on leave until an
accommodating position became avail-
able. The county also offered Kelly vo-

‘Section 31725 is
intended as a
safety net for

employees in limbo.’

cational rehabilitation, exhibiting its
assumption that Kelly could eventually
return to work. Under the Stephens
precedent, if an employee is separated
from work due to temporary disabil-
ity, and both the employer and em-
ployee assume she will return to work,
there is no dismissal.

In light of the above factors, Kelly
did not fall in the class of persons that
Sec. 31725 was intended to protect.
Therefore, she was not entitled to backpay
and benefits retroactive to the date of the
work restriction letter. (Kelly v. County of
Los Angeles [7-26-06] 141 Cal.App.4th
910.) 1

Bill Broadens Record Inspection Rights

of Court Employees

The governor has signed legislation
that will clarify the right of trial court
employees to review their personnel
files. Assembly Member Paul Koretz
(D-Los Angeles) introduced the bill on
behalf of the American Federation of
State, County and Municipal Employ-
ees, which sought to more clearly de-
fine the inspection rights conveyed to
employees by the Trial Court Employ-
ment Protection and Governance Act.

Specifically, Gov. Code Sec. 71660
requires each trial court to adopt per-
sonnel rules to provide trial court em-
ployees with access to their “official”
personnel According to
AFSCME, this statutory language was
intended to be interpreted broadly and,
consistent with general principles of
California labor law, to encompass in-
formation in any personnel file.

Assembly Bill 1995 changed the
language to include “any” personnel
file. Section 71660(a) now directs that,
upon request, an employee must be per-
mitted to inspect “any personnel files
that are used, or have been used, to de-
termine that employee’s qualifications
for employment, promotion, additional
compensation, or termination or other
disciplinary action.”

In pressing for the amendment,
AFSCME alleged that some court ad-
ministrators in the state have been cir-

files.

cumventing the law by placing docu-
ments pertaining to an employee’s per-
formance or grievances in an “unoffi-
cial” personnel file. As a result of this
practice, AFSCME asserted, many em-
ployees were unable to discover the rea-
sons for the denial of a promotion or to
refute any misinformation placed in an
unofficial file by a supervisor.

The amendment
would allow access to
both files.

Proponents of the bill asserted
that the amendment would stop the
practice of keeping two personnel
files or would allow employee access
to both files with regard to material
concerning employees’ qualifica-
tions, promotion, additional compen-
sation, termination, or other disci-
plinary proceedings.

The State Judicial Council voiced
no objection to the bill. &
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No Concessions by Highway Patrol Union

In a new four-year contract, Califor-
nia Highway Patrol officers won im-
provements in pay and benefits over and
above the increases mandated by a pay
parity statute. And health and pension
entitlements will not change, even for
new employees. The 6,400 officers will
begin paying a portion of their em-
ployee retirement contributions next
year, but the retirement contribution
deductions from their paychecks will
be offset by an equal percentage in-
crease in their salaries.

Market-Rate Pay Required

The Government Code requires
that compensation of CHP officers
equal the average compensation of the
local law enforcement officers in Los
Angeles, Oakland, San Diego, and San
Francisco. CHP salaries had fallen be-
hind in the 1990s. To catch up, officers
received salary increases of 7.7, 6.8, and
5.6 percent over the last three years.
With a pay raise of 5.7 percent effec-
tive in July 2006, the officers’ compen-
sation now complies with the pay par-
ity statute. The statute requires com-
parison of base pay, educational incen-
tive pay, longevity pay, physical perfor-
mance pay, and employer contributions
to a pension plan.

Other Benefits Enhanced

In the new 2006-2010 memoran-
dum of understanding, the California
Association of Highway Patrolmen
bargained additional improvements in
pay and benefits. Shift differential pay
for working night and swing shifts will
rise. The swing shift differential will
increase from 40 cents to $1 an hour
over the next two years; the night shift
differential will go from 65 cents to
$1.50 an hour by July 2008. The an-
nual uniform allowance will increase to
$920 by July 2009, and a $25 monthly
uniform cleaning allowance begins this
year.

A stipend equal to 3.5 percent of
base pay will be paid to compensate for
donning protective gear, inspecting ve-
hicles and weapons, and other activi-
ties performed before and after an
officer’s shift. The union contended this
stipend was required to comply with the
United States Supreme Court’s ruling on
“donning and doffing” under the Fair
Labor Standards Act. (See story on the
rulingin CPER No. 177, pp. 11-21.) The
state agreed to the stipend to settle a
grievance and a potential lawsuit.

The new contract improves death
and disability benefits for officers who
die or are injured before age 50. The
survivors of an officer who dies before
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age 50 but after 20 years of service will
be entitled to the greater of the current
lump sum (which varies with the num-
ber of dependents from $750 to $1,800)
or an alternate benefit that pays a life-
time monthly allowance comparable to
the retirement benefit the officer would
have received if 50 years old at the time
of death. If severely injured on the job,
an officer under age 50 will be entitled
to adisability benefit that is the greater
of the current benefit (50 percent of

Any officer who
recruits a new patrol
officer will receive an
additional 40 hours
of leave.

salary) or the disability retirement ben-
efit the officer would have been paid if
age 50 at the time of disability. The
benefit will not be paid for cumulative
injuries, stress, or injuries that have a
“mental origin.”

Recruitment Incentive Offered

In an effort to boost CHP recruit-
ment, any officer who recruits a new
patrol officer will receive an additional
40 hours of leave, up to 120 hours per
year. CHP offered the incentive as part
of its campaign to fill 270 vacant posi-
tions and 240 new positions that were
funded in the 2006-07 budget. The new
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positions come at the same time as the
number of qualified applicants for the
CHP academy has plummeted from
22,000 in 2002 to about 9,800 in 2005.

No Benefits Reduced

CHP officers’ health and pension
benefits remain the same under the new
contract. The state will continue to pay
85 percent of the average employee-
only premium of the four health plans
with the largest enrollment and 80 per-
cent of the premium attributable to de-
pendents. Unlike unions representing
professional employees, CAHP did not
agree to reduce the 85/80 employer
contribution formula. CAHP labor rep-
resentative Carrie Lane told CPER that
the union made it clear from the begin-
ning of negotiations that retaining the
formula and sharing premium in-
creases was its top priority.

The Department of Personnel Ad-
ministration, which represents the state
in bargaining, did not demand “depen-
dent vesting,” even though it gained in
most other contracts a two-year period
of reduced employer contributions for
dependent health care coverage. (See
story on pp. 56-59.) Nor did DPA in-
sist that new patrol officers receive a
pension benefit formula based on the
average salary of the three highest-
paid consecutive years. Other unions
gave up for new employees the more
favorable pension calculation for-
mula based on the single highest-paid
year. “There was only so much that
we expected to get,” says DPA spokes-
person Lynelle Jolley.
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Contributions Shifted to Employees

What appears on the surface to be
a union concession really is not. Many
years ago, the state began to pay the of-
ficers’ share of retirement contributions
in lieu of a salary increase. The contri-
butions were considered part of an of-
ficers’ salary for purposes of pension
calculations. Beginning next July, CHP
officers will begin to have retirement
contributions deducted from their pay-
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checks. They will pay only a quarter of
the employee share the first year, but
the deduction will be offset by a salary
increase. The contribution will be
phased in over four years. Jolley ex-
plained that the change was made in the
interest of transparency. While neither
paychecks nor retirement benefits will
be affected, officers’ compensation will
be clearer to the public and parity cal-
culations will become simpler. 1

Statute Does Not Require Equal Raises for Supervisors,

Rank-and-File Employees

Supervisors of state peace officers and
firefighters are not entitled to receive
the same percentage salary increase as
rank-and-file employees under their
supervision, despite statutes that re-
quire “equivalent” compensation in-
creases, the Court of Appeal has con-
cluded. The California Correctional
Supervisors Organization petitioned for
a court order compelling the state to
grant correctional supervisors the same
6.8 percent increase in 2003-04 that
correctional officers in state unit 6 had
bargained. The court held that the De-
partment of Personnel Administration,
which sets salaries for managers and
supervisors and bargains with employee
unions, has discretion to combine sal-
ary increases with other benefits to pro-
vide equivalent compensation enhance-
ments to supervisors.

Equivalent Increases Required

In 1999, the legislature enacted a
new law designed to prevent compac-
tion of salaries. Officers in some de-
partments were earning more than their
supervisors. Government Code Sec.
19849.18 requires that employees who
supervise employees in bargaining
units 5 (highway patrol officers), 6 (cor-
rectional officers), and 8 (firefighters)
receive “salary and benefits changes
that are at least generally equivalent to
the salary and benefits granted to em-
ployees they supervise.” The term “sal-
ary” is defined to exclude overtime pay.
The statute continues, “The benefit
package shall be the economic equiva-
lent, but the benefits need not be iden-
tical.” It provides that the “specific ben-
efits” be determined through the meet
and confer process afforded to supervi-
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sors in the Excluded Employees Bill of
Rights Act.

The following year, the legislature
passed a bill that declares, “A supervi-
sory compensation differential is nec-
essary to compensate state peace of-
ficer/firefighter members who are su-
pervisors” in the correctional agency
and the state Department of Mental
Health. The statute provides that “the
value of salaries and other economic
benefits shall be considered in calcu-
lating comparative rates.”

Paid Leave Granted

During the state budget crisis in
2003-04, DPA notified excluded em-
ployees that they would not be receiv-
ing a raise that year. It offered to meet
and confer regarding other forms of
compensation. But CCSO contended
that correctional supervisors were au-
tomatically entitled to the same 6.8 per-
cent salary increase that their subordi-
nates received under a collectively bar-
gained salary formula. DPA then des-
ignated a 6.8 percent salary increase as
base pay for supervisors’ retirement
computation purposes but required su-
pervisors to accept paid leave equivalent
toa5 percent compensation increase in-
stead of the full 6.8 percent raise. How-
ever, the state increased supervisors’ pay-
checks by paying their 5 percent em-
ployee retirement contribution.

The next year, the paid-leave pro-
gram was discontinued, and the supervi-
sors began to receive the full value of the
6.8 percent raise in their paychecks. In
addition, they received a 7.5 percent sal-

ary increase while the pay of rank-and-
file officers was boosted only 5 percent.

When CCSO challenged the com-
pensation package in court, the trial
court concluded that the statutes did not
require that supervisors be given the
exact salary increases as those in the
bargaining unit. It also found that DPA
had fulfilled its obligation to maintain
compensation differentials between
supervisors and those they supervise.
CCSO appealed.

The court found it
unlikely that the
legislature intended to
trigger automatic
salary increases.

Discretion Permitted

The appellate court rejected
CCSOss contention that Sec. 19849.18
unambiguously requires both the raises
and the benefit increases that rank-and-
file employees receive. The language
of the statute treats “salary and benefits
changes” as a package, observed the
court, and the qualifying phrase “at
least generally” grants DPA discretion
in determining an equivalent package.

The context of Sec. 19849.18 in
relation to other laws supports this in-
terpretation, the court found. Although
DPA has authority to set salaries for
excluded employees, the law prohibits

DPA from granting raises that require
expenditures
legislature’s salary appropriations. The
court found it unlikely that the legisla-
ture, in enacting Sec. 19849.18, in-
tended to trigger automatic salary in-
creases without regard to appropria-
tions. Rather than finding that the leg-
islature repealed the appropriation re-
qguirement without expressly declaring
it repealed, the court found it could
harmonize the two statutes by
“constru[ing] the term ‘salary and ben-
efits changes’ as an entire package, af-
fording DPA sufficient flexibility to
maintain compensation differentials in
times of penury as well as prosperity.”
The language of Sec. 19849.22 that re-
quires comparison of “the value of sala-
ries and other economic benefits” but-
tresses the court’s conclusion.

In addition, observed the court, the
legislative history indicates that the
legislature did not intend to repeal the
appropriations restriction on salary-
setting. The original bill would have
required economically equivalent sal-
ary and benefit changes and made an
appropriation for the increases. Amend-
ments deleted any fiscal appropriation
and inserted “at least generally” before
“equivalent.” The bill’s supporters rep-
resented that the bill did not affect DPAS
salary-setting authority or cause expen-
ditures in excess of appropriations. Be-
cause the bill was watered down, the
court concluded that Sec. 19849.18 was
enacted to avoid salary compaction and
enable recruitment and retention of
supervisors, but not to provide exact or

in excess of the
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identical salary and benefits changes to
supervisors and those they supervise. It
would be unreasonable to conclude that
the legislature intended to prohibit
DPA from granting a compensation
package instead of uniform salary in-
creases during a fiscal crisis, the court
explained.

The court turned aside CCSO'’s
argument that the meet and confer re-
quirement for “specific benefits,” but
not salaries, in Sec. 19849.18 indicated
that the two items must be treated sepa-
rately when calculating equivalence.
Supervisors have meet and confer rights,
the court pointed out. It is not surprising
that the legislature would leave room for
conferring about benefits, rather than
salary increases, which are more depen-
dent on the legislative appropriation
process, the court asserted.

CCSO argued that the court’s de-
cision would allow DPA to make a
mockery of the statute by granting no
raises and increasing benefits only for
supervisors. The court, however, side-
stepped the argument by noting that
CCSO’s hypothetical was not the issue
before the court. Instead, said the court,
it was up to CCSO to show that DPA
failed to perform a ministerial duty.
Since the statute leaves room for dis-
cretion, it must show that DPA acted
arbitrarily, unreasonably, or in viola-
tion of legal standards. The court held
that the statutes left room during a bud-
get crisis for DPA’s discretion, “not to
match salary increases dollar for dol-
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lar, but instead to combine salary in-
creases with other benefits in meeting
the statutory objective.”

In an unpublished section of the
decision, the court rejected CCSO’s
contention that supervisors received
only a 2.2 percent salary increase while
the rank-and-file enjoyed a 10 percent
raise. CCSO had argued that the paid-
leave benefits could not be considered

The court held that
the statutes left room
during a budget crisis

for DPA’s discretion.

asalary increase, but the organization
had not challenged on appeal a critical
finding made by the trial court. The
court’s finding that the retirement con-
tribution relief increased take-home
pay by 5 percent and more than offset
the loss of pay increases under the paid-
leave program refuted CCSO’s sugges-
tion that supervisors’ pay adjustments
amounted to a fraction of the increased
salary of the officers they supervise.
(Wirth v. State of California [7-31-06]
142 Cal.App.4th 131.) #&
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Legislature Approves Seven More MOUs

The state reached new collective bar-
gaining agreements with seven more
unions in July and August, just in time
to obtain legislative approval before the
recess that began September 1. With
the exception of the California Asso-
ciation of Highway Patrolmen pact, the
contracts were variations on the theme
set by the state’s agreement with SEIU
Local 1000 in June. While employees
gained raises, the Department of Per-
sonnel Administration was able to wrest
concessions on benefits. Except for the
four-year CAHP contracts, the new
pacts are effective from July 1, 2006, to
June 30, 2008. (See CAHP story on pp.
51-53.) Only the California Correc-
tional Peace Officers Association is
still in negotiations for a new memo-
randum of understanding.

Similar to SEIU Contract

The California Association of
Professional Scientists and the Inter-
national Union of Operating Engineers
agreed to terms nearly identical to the
major items of the new SEIU pact.
CAPS, which represents 2,700 scien-
tists, and IUOE, which represents 900
operations and building maintenance
employees, won a 3.5 percent raise for
2006-07, and a cost-of-living increase
of 2 to 4 percent, depending on the
Consumer Price Index, effective July
1, 2007. Equity raises will go to about
400 scientists, either by adding an ad-

ditional step or two to the top of the
salary range or raising the pay of the
top step by 2.5 percent. The highest-
paid water and waste treatment plant
operators and supervisors will receive
monthly differentials. Employees who
do not receive equity increases or dif-
ferentials will receive a $1,000 bonus.

Equity raises will go to
about 400 scientists.

Employer health care contribu-
tions for unit 13 employees will rise
effective July 1 to a flat dollar amount
equal to 80 percent of the average pre-
mium of the four health plans with the
largest enrollment. Increases necessary
to maintain the 80 percent contribu-
tion level will occur when premiums
increase in January of 2007 and 2008.
CAPS’ pact maintains a formula rather
than flat-dollar-contribution amounts
that need to be renegotiated for each
premium increase. However, CAPS
agreed to reduce the employer contri-
bution to 80 percent of the weighted
average premium charged by the four
health care plans with the largest en-
rollment. During 2006, the state has
been contractually required to pay 85
percent of the average employee-only
premium and 80 percent of the pre-
mium attributable to dependent cover-

age. The state agreed to increase its share
of dental plan premiums for both units.

Both unions agreed to reduce em-
ployer contributions for dependent
health care premiums for new employ-
ees. During the first year of employ-
ment, the state will pay only half its
usual dependent contribution; during
the second year, 75 percent of the nor-
mal contribution will be paid.

While the state was unable to gain
increased employee contributions to
the Public Employees Retirement Sys-
tem, it did force an agreement to change
the definition of final compensation for
benefit calculations. The benefit for-
mula for new employees hired on or
after January 1, 2007, will be based on
the average pay earned during the three
consecutive years with the highest sal-
ary rather than the highest single year
of pay.

UAPD and AFSCME

Contracts negotiated by the Union
of American Physicians and Dentists
and the American Federation of State,
County and Municipal Employees are
similar, minus the $1,000 bonus. The
equity increases include a boost to the
top of the doctors’ pay range of 5 per-
cent on January 1, 2007; an additional
maximum salary increase of 2.5 per-
cent for physicians and 5 percent for
podiatrists is effective January 1, 2008.
For psychologists and occupational
therapists, AFSCME garnered an in-
crease of 5 percent to the top salary step
effective January 1, 2007. The maxi-
mum salary for pharmacists will rise



10 percent on January 1, 2007, but the
highest-paid pharmacists will be eli-
gible for only a 5 percent boost at that
time. They will be eligible for a merit
raise of 5 percent on January 1, 2008.

Doctors are now entitled to reim-
bursement for continuing medical edu-
cation expenses of up to $1,000 per year
instead of only $500 to $700.
AFSCME-represented employees now
may use continuing education leave for
travel to and from a conference under
certain conditions.

Both doctors and the professionals
represented by AFSCME will be al-
lowed to work and be paid at the appli-
cable rate for working at an additional
state job. Previously, doctors who
worked at institutions with vacant po-
sitions had wanted to work four 10-hour
days and take on an additional day of
work during the same week, but extra
pay had been blocked.

Like CAPS, both UAPD and
AFSCME agreed to reduce the 85/80
formula for employer health benefit
contributions to the 80/80 formula.
Both unions accepted reduced depen-
dent health care coverage for new em-
ployees.

UAPD and AFSCME agreed to a
pension formula for new employees
based on the average of their three high-
est consecutive years of salary. But
AFSCME won inclusion of recruit-
ment and retention pay differentials in
salary for purposes of making retire-
ment contributions.
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CAPT Settlement Mediated

Unwilling to just go along with the
deal that SEIU Local 1000 obtained,
the California Association of Psychi-
atric Technicians forced the state to
impasse and mediation in August. Even
though CAPT secured 5 percent raises
in 2005, due to high vacancy rates,
while salaries of many other state em-
ployees remained stagnant, CAPT en-

Like CAPS, both
UAPD and AFSCME
agreed to reduce the
85/80 formula for
employer health benefit
contributions.

tered bargaining determined to win
large pay increases and decreased man-
datory overtime work. Many psychiat-
ric technicians are working alongside
nurses and other health professionals
who recently have received large pay
differentials or raises as a result of law-
suits against the California prison sys-
tem. Vacancy rates in psychiatric tech-
nician positions remain high. But the
state refused to offer more than the
cost-of-living increases agreed to by
Local 1000 and other unions — 3.5
percent effective July 1, 2006, and 2 to
4 percent, depending on the Consumer
Price Index, in July 2007. More upset-

cper journal 57

ting to CAPT, those COLAs would
have gone only to licensed psychiatric
technicians. Unlicensed employees
would have gotten smaller raises. And
the state offered equity increases to the
top step of the salary scale only to li-
censed employees who are eligible for
safety retirement.

After mediation in mid-August, the
parties agreed to a 2.5 percent cost-of-
living increase for all unit members,
effective July 1, 2006, and another 2.5
percent raise on July 1, 2007. Licensed
technicians at the top of the pay range
— about 65 percent of all licensed tech-
nicians in the unit — will receive an-
other 5 percent boost on July 1, 2007.
The parties will meet next spring to
discuss increasing recruitment and re-
tention bonuses and adding them to
base salary.

Employer health plan premium
contributions will rise in January 2007
and 2008 to amounts that equal 80 per-
cent of the average employee-only pre-
mium of the four plans with the most
enrollment and 80 percent of the aver-
age premium due to dependents. Like
the other unions, CAPT agreed to re-
duce employer health care premium
contributions for the first two years of
anew hire’semployment. Also, pension
benefits for new employees will be
based on the average of their highest
three years of salary rather than the high-
est single-year salary.

Unscheduled CAUSE Reopener

Unlike the other unions that
settled MOUs this summer, CAUSE
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did not have an expired or expiring
contract when it asked for more pay for
bargaining unit members. In May 2005,
it wrapped up negotiations for a 2005-
07 MOU that gave market equity in-
creases to dispatchers, program repre-
sentatives in the Department of Con-
sumer Affairs, criminalists and related
classifications, and some game wardens
and other peace officers and fire mar-
shals in the unit. But in November, as
the projections for state revenue were
revised upward, CAUSE went back to
DPA and demanded more money.

When DPA conducted its total
compensation survey, it found that, de-
spite the 2005 equity increases for Cali-
fornia Highway Patrol dispatchers,
their salaries remained 20 percent be-
low the market rate. Because of vacancy
rates in that and other safety positions,
and an opportunity to gain health ben-
efitand pension concessions, the state
agreed to further increases, and the par-
ties extended the MOU to June 30,
2008.

Effective July 1, 2006, all employ-
ees received a 3.5 percent cost-of-liv-
ing increase. Special agents, game war-
dens, and park rangers received an ad-
ditional 6.5 percent increase. The top
of the pay range for criminalists and
related classifications was boosted 5
percent in accordance with the previ-
ously negotiated agreement. Those unit
members not eligible for equity in-
creases under either the previous or new
agreements received a $1,000 bonus.

In January, in line with the previ-
ous agreement, the maximum pay for

all peace officers, including rangers,
special agents, and wardens, will rise 5
percent. Dispatchers and communica-
tions operators, who already received
an equity increase in July 2005, will
receive a 6.5 percent raise.

Next July, unit employees — ex-
cept special agents, wardens, park peace
officers, and dispatchers — will receive
a COLA of 2 to 4 percent, depending
on the Consumer Price Index. The

The state achieved
two concessions by
agreeing to reopen
negotiations.

maximum salary for criminalists will
increase another 5 percent, and two 5-
percent steps will be added to the top
of the dispatchers’ pay range.

In January 2008, the salary range
will be expanded by two 5 percent steps
for special agents, wardens, and park
peace officers, and by one 5 percent step
for all other peace officers and fire
marshals.

The state achieved two conces-
sions by agreeing to reopen negotia-
tions. CAUSE agreed that the state’s
contributions to health benefits would
be limited to an amount equal to 80
percent of the premiums rather than 85
percent of the employee-only premi-
ums beginning January 2007. CAUSE
already had agreed in the previous pact
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to reduced dependent coverage for new
employees during the first two years of
employment. In this round of negotia-
tions, the union agreed that new employ-
ees’ pensions will be based on the aver-
age of the highest three years of salary,
but only for unit memberswho are notin
sworn peace officer classifications.
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As CPER went to press, all of the
tentative agreements had been ap-
proved by the legislature and signed by
the governor. The only MOUs that had
not yet been ratified by union members
were those of CDF Firefighters and
CAUSE. &

Excluded Employees Given 3.5 Percent Increase

and Lump Sum

As usual, the Department of Person-
nel Administration held off on an-
nouncing the 2006-07 pay package for
managers and supervisors until nego-
tiations with the bargaining units were
completed. A week after the California
Association of Psychiatric Technicians
tentatively agreed to a new pact, DPA
announced that excluded employees
would receive a 3.5 percent raise effec-
tive July 1, 2006, and a lump sum of
$1,000. The compensation package will
not apply to excluded employees who
received increases tied to the compen-
sation negotiated by rank-and-file em-
ployees they supervise in bargaining
units 2 (attorneys and administrative
law judges), 5 (highway patrol officers),
6 (correctional officers), and 9 (profes-
sional engineers and architects).

The pay package is similar to the
general increase and lump sum negoti-
ated by SEIU Local 1000 and several
other unions this summer. DPA agreed
to boost by another 5 percent the sala-

ries of excluded employees in classifi-
cations in which the rank-and-file re-
ceived 5 percent market-based equity
increases. The state agreed to the im-
proved salaries for classifications such
as information technology workers,
equipment operators, and many health-
related jobs in which it has had the
greatest trouble with recruitment and
retention of employees. (See story in
CPER No. 179, pp. 56-59.) Like new
employees hired into other state jobs,
employees hired directly into excluded
positions, but not those promoted from
the rank-and-file, will be subject to pen-
sion benefit calculations based on their
highest three-year average salary, rather
than the highest-year figure used to cal-
culate benefits for current employees.
DPA did not, however, reduce the
state’s contributions to the health pre-
miums of excluded employees. The
state pays 85 percent of the premium
for the employee and 80 percent of the
premiums for dependent coverage. In
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most bargaining units, the state con-
tributes 80 percent of the average pre-
mium for both the employee and de-
pendents. DPA also has not decided
whether to institute the phased-in de-
pendent coverage for new employees
that it gained in negotiations with most
of the unions. Under those agreements,
newly hired employees are entitled to
only 50 percent of the normal state con-
tribution for dependents during their
first year of employment, and 75 per-
cent of the normal contribution dur-
ing their second year.

To ensure supervisors are paid
higher than those they supervise, DPA
will raise salaries of about 80 excluded
employees to an amount that is 5 percent
higher than the rank-and-file salary
scale. A5 percent differential is too small,
according to the Association of Califor-
nia State Supervisors, which requested
the state return to the 10 percent differ-
ential that it maintained years ago.

The 3.5 percent increase is the first
boost that excluded employees have re-
ceived since a5 percent increase in July
2004. Their previous raise was 4 per-
cent in August 2000. By contrast, state
elected leaders, whose salaries have not
risen in six years, will receive an 18 per-
cent pay increase in December. And in
the last days of August, the legislature
passed a bill that would allow DPA to
more than double the salaries of de-
partment heads — from $123,255 to
$258,125 — and raise the cap on cabi-
net secretaries’ salaries from $131,412
to $258,125. While ACSS would like
to have garnered higher pay now for
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supervisors and managers, Senior La-
bor Relations Specialist Bonnie Morris
told CPER, “The reality is that depart-

ment heads’ salaries have to be raised so
that managers and supervisors can receive
higher pay.” &

Board Cannot Designate Second Exempt Position

The California Attorney General ad-
vised the Prison Industry Board that it
could not establish an executive officer
position exempt from the civil service
system because it already has another
exempt employee. The 11-member
board wanted to create an executive of-
ficer position to provide administrative
support to the board, develop issues and
set agendas, provide analysis and con-
sultation to the board, represent the
board in meetings, and assist the gen-
eral manager of the Prison Industry Au-
thority.

The Attorney General recognized
that the proposed position would be
beneficial to the board, but emphasized
that “California’s civil service encom-
passes every state employee and officer
except those who are the subject of an
exemption specified in the Constitu-
tion.” Members of boards are exempt,

as well as “[a] deputy or employee se-
lected by each board or commission
either appointed by the Governor or
authorized by statute.”

The Prison Industry Board is au-
thorized by statute and is, therefore,
entitled to an exempt deputy, the At-
torney General acknowledged. But, as
provided in Penal Code Sec. 2808, the
general manager of the Prison Indus-
try Authority serves at the pleasure of
the board and is exempt from the civil
service system. Since the board already
has one exempt employee, it has no au-
thority to create a second exempt posi-
tion. The Attorney General concluded
that the board could not establish an
exempt executive officer position.
(Opinion by A.G. Bill Lockyer,
Ops.Cal.Atty.Gen. No. 05-1014 [8-23-
06] 2006 DJDAR 11356.) &

PERB Counts Revocation Cards

InformationTechnology Bargaining
Unit 22 presented sufficient proof of
support to sever 7,724 information
technology workers from state bargain-
ing unit 1 — until the Public Employ-

ment Relations Board counted revoca-
tion cards submitted by Service Em-
ployees International Union, Local
1000, which represents the unit. Claim-
ing that some employees had been mis-

led into signing a petition for severance
by representations that Local 1000
would continue to represent the em-
ployees, the union argued PERB should
offset the proof of support by over 360
revocation cards. (See story in CPER
No. 179, pp. 65-66.)

The board agent recognized that
there may have been some confusion
because the petitioner had to change
plans when SEIU Local 1000 rejected
the initial request to represent I'T work-
ers in a separate unit. But the board
agent found “no evidence...that IT
Bargaining Unit 22 engaged in delib-

There may have been
some confusion.

erate deception or fraud in its efforts
to garner proof of support.” In addi-
tion, there was no reference to Local
1000 in the support materials. The
proof of support was therefore found
sufficient to meet the requirements of
PERB regulations.

What to do with the revocation
cards? Earlier this year, in Antelope Val-
ley Health Care Dist. (2006) PERB No.
1816-M, 177 CPER 26, PERB decided
that revocation cards should be counted
in a case decided under the Meyers-
Milias-Brown Act. In Antelope Valley,
the hospital district had set a proce-
dure for submitting revocation cards,
but there are no PERB regulations
governing revocation of support.



The board agent noted that the
purpose of requiring proof of support
is to determine whether there is suffi-
cient employee interest in an election
to justify the agency’s time and the use
of resources necessary to conduct an
election. He surveyed the practices of
the National Labor Relations Board
and other states. The NLRB does not
have a policy on proof of support, and
most other states do not provide for
consideration of revocation cards. They
assume that a change of support will be
reflected once an election is held. How-
ever, the Washington Public Employ-
ment Relations Commission honors
revocation letters, only if submitted by
individuals directly to the WPERC, in
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cases where a petitioner is seeking rec-
ognition based on card check rather
than an election.

The Dills Act does not authorize
card check recognition of an exclusive
representative, and employees who
change their minds after signing a sup-
port petition have a second chance to
indicate their choice of representative.
Nevertheless, the board agent deter-
mined that, under Antelope Valley, the
revocation cards should be counted
against the support signatures. The re-
sult was insufficient proof of majority
support for a representation election.
The organizer of IT Bargaining Unit
22, Lyle Hintz, told CPER he intends
to appeal the decision to the board. #

Legislation Affects Atascadero Employees, Firefighters,
Retirees, Park Rangers, and Computer Users

The legislature sent Governor
Schwarzenegger bills that would ex-
pand benefits for state retirees, base
firefighter pay on market rates, and pro-
hibit the use of state computers to view
obscene material. At press time, the
governor had signed legislation to en-
hance employee safety at Atascadero
State Hospital and a bill to tighten en-
forcement of laws regulating state-
owned housing for state employees.

A.B. 1880

The governor signed legislation
requiring the executive director of

Atascadero State Hospital to develop a
plan to reduce violent behavior by pa-
tients, address tobacco use in the hos-
pital, and increase employee recruit-
ment and retention. A.B. 1880
(Blakeslee, R-San Luis Obispo) was in-
troduced to improve safety and increase
staffing at the Atascadero hospital, a
maximum-security psychiatric facility.
The author, at one point, amended the
bill to ban smoking at the hospital, not
only because bartering cigarettes
among patients led to fights, but also
because of fears that prison inmates
would feign mental illness to be trans-
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ferred from prison, where smoking is
prohibited, to the hospital. In the end,
however, the bill only requires the di-
rector to consider tobacco use in plan-
ning strategies to improve safety and
health at the prison. Other provisions
require strategies to reduce patient vio-
lence, improve the use of staff, increase
local recruitment, and improve staff
retention. The bill requires the direc-
tor to meet with many stakeholders,
including numerous employee unions,
while developing the strategic plan. It
will sunset in 2010.

A.B.1708

An irate Assemblyman, Chuck
DeVore (R-Irvine), introduced A.B.
1708 when he discovered that some
beachside cottages in Orange County
were being rented to state park employ-
ees for $148 a month. The Department
of Personnel Administration, which is
required to set fair market rents for
state-owned housing, estimated that in
2004, only 265 of 1,100 occupants of
such housing were paying fair market
prices. Apparently, DPA had delegated
its responsibilities to department
heads, who were short of staff and other
resources. The bill requires DPA to
establish rules on evaluating fair mar-
ket rent. It shifts to state department
heads the responsibility for complying
with the rules that require charging
employees the fair market rate for state-
owned housing they occupy. The Asso-
ciation of Park Rangers was the only
organization opposed to the bill. Itar-
gued that there is less vandalism,
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poaching, and theft at parks where rang-
ers live.

Pending Signature

At the time CPER went to press,
several bills remained on the governor’s
desk. One bill that would govern all
state employees, including legislative
and California State University em-

Beachside cottages
were being rented to
state park employees

for $148 a month.

ployees, is A.B. 546 (Garcia, R-Cathe-
dral City). The bill would add to exist-
ing law prohibiting personal use of
state computers by making it clear that
it is unlawful to use a state-owned or
state-leased computer to view or down-
load obscene matter. The bill contains
exceptions for legitimate use, such as
conducting an administrative disciplin-
ary investigation. It would apply to the
University of California if the regents
adopt it by resolution.

State retirees would gain by the
signing of two bills. The Department
of Personnel Administration sponsored
A.B. 2242 (Torrico, D-Fremont), which
would require DPA to set up a retiree
vision-care program that would enable
state retirees to purchase those benefits
atagroup rate. Several bills in past leg-

islative sessions have tried to obtain
state-paid benefits for retirees, but this
legislation would require retirees to pay.
There is no opposition to the bill, al-
though the California State Employ-
ees Association would have liked to
gain a state contribution to the benefits.

S.B. 1168 (Chesbro, D-Arcata)
would extend the Rural Health Care
Equity Program from its current sun-
set date of January 1, 2008, to January
1, 2012. Under the current program,
the state provides a $500 subsidy to
state retirees who are not Medicare re-
cipients and a $75 monthly subsidy for
those who pay Medicare Part B premi-
ums. Significantly, however, the bill
changes the subsidy from a continuing
appropriation to one that is dependent
on annual legislative approval. The
amount of the subsidy for rank-and-file
employees is determined through col-
lective bargaining.

State firefighters again are push-
ing for pay parity by legislation. A.B.
2683 (Negrete McLeod, D-Chino)
would require the state to pay rank-and-
file employees the “estimated average
total compensation” of employees at the
same rank in agencies employing at
least 75 full-time firefighters in Cali-
fornia. The calculation would be based
on an annual joint survey of projected
compensation on July 1, using the same
methodology that the state and Cali-
fornia Association of Highway Patrol-
men use to implement a similar statute
for sworn CHP officers. The bill pro-
vides that pay increases would be imple-
mented through the collective bargain-

ing process, and the parties may agree
not to implement the statute. However,
if the parties are at impasse, the state
would be required to comply with the
parity statute. 1
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The S.F. Chronicle successfully
obtained a declaratory ruling
that the U.C. regents violated
state open meeting laws by
“taking action” in closed
committees on compensation
proposals for top-level executives
and officers. The court ordered
that future action take place in
open session but found
“consideration” of compensation
in closed session permissible. It
neither ordered past records
disclosed nor future meetings
tape recorded. Nevertheless, a
confluence of official criticism has
sparked wide-ranging internal
reforms and may result in
legislative action.

Chroniclev. U.C.:
Limited Win for Newspaper,
But Controversy Forces Reforms

Eric Borgerson, CPER Associate Editor

For nearly a year, the San Francisco Chronicle has tenaciously investigated
allegations that the University of California secretly gave a small class of top-
level executives excessive compensation packages in violation of U.C. regents’
policies, open meeting laws, public fiduciary duties, and sound business practices.
The latest chapter in this ongoing saga was staged in court, with the newspaper
contending that the Board of Regents, through its committees, unlawfully discussed
and made decisions about executive compensation in closed session, and improperly
refused to disclose records of illegal meetings when requested by the Chronicle.

In partial agreement with the newspaper, Alameda County Superior Court
Judge Winifred Smith ruled that the regents violated open meeting laws by taking
“action” on compensation for top university officials in closed meetings. However,
reports in the Chronicle proclaiming a resounding victory in its lawsuit against the
regents appear overstated.

Although the court found the university unlawfully took action in closed
session, it said the Board of Regents was not motivated by an unlawful intent.
Rather, the board was acting in furtherance of its interpretation of the Education
Code in an area not yet fleshed out by the courts. Moreover, the court declined to
order disclosure of the improperly closed meeting records. It also avoided
exercising its authority to require that future meetings on top-executive pay be
tape recorded and, instead, only ordered the regents to ensure that future action on
compensation take place in open session. The university prevailed on its argument
that “consideration and discussion” of executive pay may be held in closed session.

Thus, the Chronicle’s limited victory was declaratory in nature with little
tangible remedy and no successful collection of the information sought through
the legal action. That result may convey more about the adequacy of existing open
meeting statutes and their enforcement than it does about the regents’ alleged
concealment of improper expenditures on top-executive compensation.
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The court’s ruling was partially at odds with a recent
Legislative Counsel opinion that strongly supported the
Chronicle’s arguments. In addition, disposition of the legal
dispute took place amidst a larger landscape of official audits
and task-force reports sharply critical of the regents’ handling
of executive compensation and calling for swift and potent
reforms.

Due to the judiciary’s limited enforcement of existing
open meeting laws, the final battlefield over whether and to
what extent the public will be privy to the regents’
management of executive pay likely will take place in the
legislature, not the courts.

Background

In aseries of investigative exposés,
the Chronicle reported that U.C. paid
35 top-level executives unusually large
compensation packages and failed to
fully disclose them to the public. Those
expenditures allegedly included
millions of dollars in bonuses, moving
expenses, housing improvement
stipends, severance packages, and other
perks during a period when U.C. raised
student fees due to budget cuts.

In December 2005, the regents
pledged to improve management of
compensation policies and practices by
creating a committee to provide
ongoing oversight. It also launched an outside audit of senior-
manager compensation and departure agreements and
developed a task force composed of distinguished business,
education, government, and media representatives to review
U.C. compensation policies and practices, including
disclosures, and make recommendations to the regents.

The Task Force on U.C. Compensation, Accountability
and Transparency, appointed by Regents Chairperson Gerald
Parsky, issued its report and recommendations in April 2006.
In very strong language, the document concluded that the
U.C. administration had failed to ensure that the university
is managed “effectively and responsibly.” The report stated
that “trust and confidence in the administrative leadership

The court’s ruling is
partially at odds with
a recent Legislative
Counsel opinion that
strongly supported
the Chronicle’s

arguments.

of the University have declined precipitously over the last
six months as unsettling and troubling information became
known about a number of compensation-related activities
and practices.”

As problems, the task force cited the failure to timely release
compensation information to the public; inappropriate
compensation, benefits, and perks for some executives;
“inadequate attention to University compensation policies
by leaders of the system and its campuses”; failure to
administer compensation policies in accordance with
“fundamental, common sense business and management
practices”; and failure to report
compensation-related information to the
regents and to comply with the regents’
policies.

Those problems are “all the more
troubling” in light of U.C.’s history
regarding compensation practices,
admonished the task force. In the early
1990s, U.C. was engulfed in public
controversy over compensation
practices, and new policies were put in
place to prevent such problems. “At
least some of the current problems
would not have occurred if those policy
reforms had been followed and
enforced by the senior administrative
leadership of the University system,”
said the report.

Although the task-force report was
preliminary, “it is already clear that the current situation is
wholly unacceptable.” The report further asserted:

The Task Force believes that the leadership of the
University — both its senior executives and the Regents
— must accept full responsibility for the problems that
occurred and take whatever actions are necessary to
ensure full accountability both retrospectively and in
the future. To be effective — and accepted by the public
whose trust and support are essential — accountability
must include consequences, and the consequences must
be consequential.



An outside audit by PricewaterhouseCoopers found that
some elements of the compensation packages were not
properly disclosed to the public and not approved by the
regents, in contravention of the regents’ policies. And, a report
by the California Bureau of State Audits found that U.C.
frequently made exceptions to its policies when granting extra
pay or benefits to top executives and violated its own policies
by failing to disclose such compensation. The state audit
also concluded that “some campuses circumvented and in
some cases violated university policies, resulting in an
overpayment to a university employee and inappropriate
increases to other employees’
retirement-covered compensation.”
Further, the audit determined that some
campuses included “inappropriate forms
of compensation, such as housing and

An outside audit found

October 2006 cper journal 65

on Compensation in November 2005 and January 2006,
respectively. The items Wallack sought related to
compensation for top university officers. Wallack cited the
California Public Records Act, the Bagley Keene Open
Meeting Act, and Ed. Code Sec. 92032(b)(7) as authority for
the proposition that the university was required to disclose
records of the committee meetings because discussions of
compensation must take place in open session.

The university rejected Wallack’s request, asserting that
the meetings were properly held in closed session because
discussion of compensation and formulation of
recommendations to the full board are
not subject to open meeting
requirements. When the board took
“action” on those recommendations, it
properly did so in open session,

auto allowances,” in retirement that some elements of contended U.C. Thus, claimed the
packages. university, none of the minutes of the
Notwithstanding U.C.’s pledge to the Compensation committee meetings were subject to

improve oversight, the Chronicle
reported that upper-level executive
compensation continued to be
discussed, formulated, and approved in
secret, with the full board merely
“rubber stamping” decisions reached in
closed session.

The Chronicle’s examination of
published agendas for meetings of the
Board of Regents and its committees
suggested the extraordinary
expenditures were unlawfully formulated and approved in
meetings closed to the public. In pursuit of evidence regarding
that theory, the Chronicle sought copies of records from various
regents committee meetings. U.C. refused to honor the
requests, and the conflict escalated into a court action to
compel disclosure before any additional meetings took place.

Chronicle’s First Two Records Requests

On March 13, 2006, Chronicle journalist Todd Wallack
wrote to the communications director for the U.C. Office of
the President, requesting minutes from meetings of the
regents’ Committee on Finance and the Special Committee

package were not
properly disclosed to
the public or approved

by the regents.

mandatory disclosure.

Wallack submitted a second request
on March 17, 2006, seeking minutes from
12 meetings of the regents’ Committee
on Finance over a four-year period
stretching from November 2001 to
November 2005. Agenda entries for
those meetings identified various “action
items,” including recommendations
regarding compensation for top U.C.
officials and committee votes on whether
to present those recommendations to the full board.

The university again rejected Wallack’s request. In its
letter, counsel for U.C. asserted that meetings of the regents
are not directly subject to the Bagley-Keene Open Meeting
Act because the Board of Regents is not a “state agency”
within the meaning of that statute. Rather, contended the
university, Ed. Code Sec. 92030 makes the regents subject to
the Bagley-Keene Act “except as otherwise provided” by the
Education Code. Thus, more specific Ed. Code provisions
“trump” broader Bagley-Keene provisions, contended U.C.

One such narrower Ed. Code provision, set forth at Sec.
92032(b)(7), authorizes the regents to “consider and discuss”
“compensation” of 20 specified university officials in closed
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session, said counsel for the university. U.C. also cited Bagley-
Keene Sec. 11126.1 as exempting minutes of closed session
meetings from disclosure under the California Public
Records Act. The university further asserted that the
committees do not “act” on agenda items beyond deciding
to make recommendations to the full board, notwithstanding
informal identification of subjects on the agendas as “action
items.” Only the full board is authorized to “act” within the
meaning of the open meeting provisions of the statutes, said
uU.C.

Legislative Counsel’s Opinion

U.C. asserted that

On April 28, 2006, the Legislative
Counsel rendered an opinion for
Senator Abel Maldonado concerning
the Chronicle’s records requests and the
university’s responses. The 12-page
opinion traced the history of U.C.’s
legal status and the application of open
meeting laws to the university. Under
Article 1X, Sec. 9, of the California
Constitution, U.C. was established in
the 1800s as a “public trust,” and the
Board of Regents was granted broad
administrative powers with only limited
intervention by the legislature. The university enjoys “unique
constitutional status as an independent entity separate from
other state agencies” with “virtual autonomy in self-
governance, including establishing personnel policy,” noted
the opinion.

The regents first became subject to open meeting
requirements when California voters approved Proposition
5in 1970, which added subdivision (g) to Article IX, Sec. 9,
of the Constitution, stating that meetings of the Board of
Regents “shall be public, with exceptions and notice
requirements as may be provided by statute.” During the
1969-70 legislative session, the legislature enacted statutory
provisions to implement the new constitutional language
and created Ed. Code Secs. 92020 et seq.

The Legislative Counsel emphasized that Sec. 92020
specifically defines “Regents of the University of California”
to mean “the Board of Regents of the University of California

the Board of Regents
IS not a ‘state agency’
within the meaning
of the Bagley-Keene
Open Meeting Act.

and its standing and special committees or subcommittees,” and
Sec. 92030 states that “all meetings of the Regents of the
University of California shall except as otherwise provided
by this article be subject to” the Bagley-Keene Act. The statute
then carves out numerous exceptions to the applicability of
the Bagley-Keene open meeting requirements. Among them
is Sec. 92032(b)(7), which permits closed sessions regarding
“Im]atters concerning the appointments, employment,
performance, compensation, or dismissal of university
officers or employees, excluding
individual regents other than the
president of the university.”

However, Sec. 92032(b)(7) further
states that
compensation for the principal officers
of the regents and the officers of the
university” as listed in another
provision, “shall not include action by
the regents on compensation
proposals. Action by the regents on
those proposals shall only be in open
session.” And, “compensation for the
principal officers of the regents and
the officers of the university shall
include salary, benefits, perquisites,
severance payments,...retirement
benefits, or any other form of compensation.” The officers
covered by this language are identified as the president/
chancellor; chancellors/campus presidents; vice presidents of
agriculture, academic affairs, budget, health, business affairs,
and human resources; treasurer; assistant treasurer; general
counsel; and the regents’ secretary.

“Thus,” explained the Legislative Counsel, “although
Section 92032 otherwise authorizes the regents to meet in
closed session to consider personnel matters for its employees
and officers, including compensation, this section requires
that action on compensation proposals for the specified high-
ranking officers shall be in open session.” And, given the
definition of “Regents” in Sec. 92020, that open meeting
requirement “applies to action by committees of the Board
of Regents on compensation proposals for those specified
officers,” said the Legislative Counsel’s analysis.

“consideration of



Ed. Code Secs. 92020 et seq. do not specifically define
the meaning of the term “action,” observed the Legislative
Counsel. However, citing principles of statutory construction,
the Legislative Counsel turned to the definition of “action”
in the Bagley-Keene Act. Gov. Code Sec. 11122 states:

“[A]ction taken” means a collective decision made by
the members of a state body, a collective commitment
or promise by the members of the state body to make a
positive or negative decision or an actual vote by the
members of a state body when sitting
as a body or entity upon a motion,
proposal, resolution, order or similar
action.

Rejecting the university’s
contention that only “final action” by
the full board is subject to the open
meeting requirements of Sec.
92032(b)(7), the Legislative Counsel
said, “the Bagley-Keene Act broadly
defines ‘action taken’ to include any
collective decision made by members
of a state body subject to the act, and
does not limit the scope of that term to
only the action of a body that takes final,
binding action on a matter.”

“Furthermore,” asserted the Legislative Counsel, “itis
our view that the Board of Regents’ position that their
committees do not take final action on a matter is incorrect,
given the potentially decisive decisionmaking authority of a
committee in the decisionmaking process of the board.” The
regents’ bylaws grant the Committee on Finance the authority
whether or not to recommend compensation packages to the
board regarding the top-level officials referenced in Sec.
92032(b)(7). “Thus, if the committee votes to not recommend
approval of a particular compensation proposal, that action
of the committee may, in fact, be the final action as to that
proposal.” Accordingly, said the opinion, actions by the
finance committee are properly characterized as actions of
the Board of Regents.

The Legislative Counsel reviewed Senate committee
reports contemporaneous to the enactment of Sec.
92032(b)(7) and determined that, while personnel matters

The Legislative
Counsel determined
that any action on
compensation of high-
ranking officials must

be in open session.
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may generally be held in closed session, any action on
compensation of high-ranking officials must be in open
session. Moreover, Article I, Sec. 3, of the California
Constitution, approved by voters through Proposition 59 in
2004, states that the public has a right of access to meetings
of public bodies and that open meeting laws “shall be broadly
construed if it furthers the people’s right of access, and
narrowly construed if it limits the right of access.”

Summarizing its broad conclusion regarding the
relevant open meeting provision, the
Legislative Counsel opined, “a court
would construe [Sec. 92032(b)(7)]
consistent with the definition of
‘Regents’ in Article 3, to require that a
committee of the Board of Regents
meet in open session to consider
compensation proposals of the high-
ranking university officers identified
under that paragraph.”
Chronicle’s Third Records
Request

After issuance of the Legislative

Counsel’s opinion, Wallack followed

up with a third records request on May

8, 2006, seeking documents related to executive

compensation proposals identified on agendas for

consideration by the full Board of Regents at meetings set
for May 17 and 18, 2006.

The university rejected the requests, stating that the
proposals would be developed in closed committee meetings,
some of which had not yet convened, that general committee
reports would be made public in normal course, and that
minutes of the meetings were not subject to open meeting
requirements for the reasons outlined in U.C.% earlier letters.

U.C. characterized the Legislative Counsel’s opinion as
irrelevant to Wallack’s third records request because it “does
not specifically address the issue of disclosure of records
related to those items in advance of the closed session
meeting.” U.C. also contended that the opinion “does not
appear to take issue with the authority of the Regents
committees to engage in consideration or discussion of those
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compensation items in closed session, as expressly authorized
under the Education Code.” Accordingly, contended U.C.,
the opinion did not affect the university’s analysis “regarding
the disclosability of records like those you have requested, in
advance of the permitted consideration of those items in
closed session.” The only items requiring advance disclosure
are notice of the meetings and brief agendas, said the
university.

U.C. also asserted that the records were precluded from
release by Public Records Act Sec. 6254(c), which permits
withholding personnel and similar records “the disclosure
of which would constitute an
unwarranted invasion of personal
privacy.”

Chronicle’s Court Action

The Chronicle challenged U.C.’s
position in court by filing a Petition
for Writ of Mandate to Compel Release
of Public Records and a Request for
Injunctive Relief. The Chronicle
brought the petition “to shed light on
the expenditure of public funds,
following admissions by the regents
that they did not comply with their own
policies regarding executive pay,
criticism by a bi-partisan chorus of state
legislators and an outside auditor for lack
of oversight, and a determination by the L egislative Counsel
that the Regents’ secret meetings have violated the law.”

The Chronicle argued that Bagley-Keene authorizes an
interested party to stop or prevent violations of the act and to
determine its application to past or threatened future actions.
The regents’ committees fell within the definition of
“Regents” in Ed. Code Sec. 92020, contended the Chronicle,
such that committee meetings regarding top-executive
compensation must be held in open session. The Chronicle
further asserted that U.C. improperly attempted to redefine
“action” to mean “final action,” which allows the board to
simply “rubber stamp” decisions improperly made in closed
session. U.C.’s limited definition of “actions” would allow it
to circumvent open meeting act requirements because, by

The Chronicle
asserted that U.C.
improperly attempted
to redefine *action’
within the open

meeting laws to mean

the time the full board acts, the proposal would be a fait
accompli.

The regents’ refusal to produce the minutes of the
committee meetings violated the Bagley-Keene Act, the
California Public Records Act, the Ed. Code, and California
Constitution Article 1, Sec. 3(b), according to the petition,
because the committees took action on compensation for
top U.C. executives.

As remedies, the petition sought disclosure of the
committee meeting minutes, an order requiring that future
committee meetings regarding top-executive pay be tape
recorded, and a declaration that future
meetings must be held openly in public.
In the alternative, the petition requested
that the court review the minutes “in
camera,” or in chambers outside the
courtroom, to determine if the regents’
actions violated the laws.

The Chronicle also sought a
temporary restraining order enjoining
the alleged legal violations at future
meetings, specifically the scheduled
May 17, 2006, meeting at which
compensation for top executives was
scheduled for discussion.

‘final action.’

Regents’ Opposition

The regents argued in opposition
to the petition that existing law does not require consideration
of top-executive pay take place in open session. The proper
venue for presentation of the Chronicle’s arguments is in the
legislature, contended the regents. In support of this
argument, it noted that a bill is currently pending in the
legislature to amend the open meeting laws to require exactly
what the Chronicle sought by way of judicial ruling in its
petition. (See sidebar on the following page.)

Consistent with its responses to Wallack’s requests, the
regents contended that Ed. Code Sec. 92020 makes the
Bagley-Keene Act applicable to meetings of the regents
except where provisions of the Education Code specify
otherwise. And, argued the regents, Ed. Code Sec. 92032(b)(7)
specifically exempts the consideration and discussion of
compensation for top U.C. executives.



Consideration and discussion of compensation before
full board “action” are not required to be held in open session,
argued U.C. In support, the university cited the legislative
history of Sec. 92032(b)(7), including temporary deletion,
then reincorporation, of the word “compensation” among
the items that could be discussed or considered in closed
session. Citing U.C. regents bylaws that limit committee
authority, the university argued that non-binding committee
votes recommending action to the full board do not constitute
“actions” that must be executed in open session. Only the
full board can take “action.” The procedure in Sec.
92032(b)(7) corroborated this point, argued U.C., because it
only requires prior public notice and open session for
“adoption of the proposal” by the full board.

The university also argued that disclosure of records is
not a proper remedy for open meeting act violations. Rather,
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courts have traditionally ordered a limited release of records
from an improperly closed meeting only after finding prior
violations; ordering the public entity to cease such violations
and tape future meetings; the entity disobeys that order; and
the court conducts in camera review of the records and
determines that disclosure of the records would further
resolution of the litigation.

Court’s Decision

The court began by reviewing Sec. 92032.5, which sets
forth prerequisites to adopting salary proposals for high-
ranking officials, including public notice requirements for
meetings. The public must be provided notice that the regents
intend to vote on a proposal concerning compensation and
be allowed to view the proposal before commencement of

bill to require open meetings regarding u.c exec pay

As the University of California Regents
endured a firestorm of criticism in
newspapers, official audits, and task-force
reports regarding alleged unlawful closed-
door sessions granting improper and
excessive compensation packages to top-
level university executives, Assembly
Speaker Pro Tem Leland Yee (D-San
Francisco/Daly City) introduced legislation
designed to moot the issue by clarifying
the applicable open meeting statute.
Assembly Bill 775, originally drafted
to address an unrelated subject, was
amended in May to tighten open meeting
requirements applicable to the regents.
A.B. 775 would amend Education Code Sec.
92032 to require that discussion of, and
action on, executive compensation
proposals concerning high-level U.C.
officials take place in open session,
regardless of whether they are conducted
by the full Board of Regents or any of its
committees and subcommittees. Officers
whose compensation would be affected are
the U.C. president; campus chancellors;

vice presidents of academic affairs,
administration, agriculture, budget,
business affairs, health, or human resources;
treasurer and assistant treasurer; general
counsel; and regents’ secretary.

The statute would be further
amended to state that it is the intent of the
legislature in enacting the bill “to clarify
existing law” by conforming Sec. 92032 to
the practices of the regents with respect to
“discussion of compensation of university
executives at meetings of the regents” as
claimed to exist by the chairperson of the
regents in testimony before the Senate
Education Committee in February 2006.
Moreover, the bill would specify that Sec.
92032, as amended, “sets forth the policies
with respect to the discussion of compensation
of executive officers of the university that
have applied to, and governed, all regents
meetings held since 1993.”

The retroactive statement of policy
and its asserted conformance with official
U.C. practice would seem to undercut the

university’s argument in the Chronicle v.
U.C. Regents case, discussed in this section,
that pendency of the bill demonstrates
contrary existing law. However, the court
did not address the bill when issuing its
decision.

Regardless of whether the bill codifies
existing practice or establishes new policy,
it would effectively accomplish through
legislation what the Chronicle unsuccessfully
sought to achieve through litigation:
discussion and consideration of
compensation proposals for top executives
would be required to take place in open
session.

The bill was sponsored by the
California Newspaper Publishers
Association. Karl Olson, attorney for the
Chronicle, told CPER he does not expect
much to happen with the bill this year,
but believes it might make headway next
year. The measure is currently in the
hands of the Senate Appropriations

Committee. [
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the open session at which the vote is taken. Approval of the
proposal and the vote of the regents must occur in open
session. The statute also says that nothing “shall preclude in
open session the full discussion of the contents of the motion
or the reasons why it should or should not be adopted.”

The court found that “Regents of the University of
California” as defined in the Ed. Code includes standing or
special committees or subcommittees. And, the court
acknowledged the list of affected high-ranking officers
identified above.

Focusing on Sec. 92032(b)(7), the court excerpted
language stating that “consideration of
compensation for the top University
officers shall not include action by the
regents on compensation proposals.
Action by the regents on those proposals
shall only be in open session.” The
court acknowledged language in Sec.
92032.5(a)(1)(D) to the effect that a
specific proposal must be made
available to the public prior to
commencement of an open session at
which “adoption of the proposal is to
be considered.” Nevertheless, the court
found, “itis clear from other language
in this statute as well as section 92032
that consideration of compensation
proposals, either by the Board of Regents
or its committees, may be in closed session.”

Section 92032.5(a)(1)(D) requires that the compensation
proposal must be acted on by the regents as the final open
session item, but Sec. 92032.5(a)(2) states that nothing shall
preclude discussion of reasons for or against the proposal in
open session. Read together, said the court, “the ‘full
discussion,’” or consideration, of the compensation of the top
University officers may be in closed session, but ‘action’ on
the compensation proposals must be in open session.” Such
areading is consistent with Sec. 92032, observed the court,
which allows “consideration” of compensation in closed
session but requires “action” in open session.

The court found the legislative history of Sec. 92032
persuasive, specifically the temporary deletion but ultimate
inclusion of the word “compensation” in the list of matters

The court found that
‘consideration’ of
compensation may be
in closed session, but
‘action” must be in

open session.

that could be discussed in closed session. Other legislative
history was in accord, found the court. The court
distinguished contrary case law cited by the Chronicle
interpreting the Brown Act provisions applicable to local
governments because they involved different statutory
language and circumstances.

Based on the foregoing, the court determined that
“consideration” of compensation for the top U.C. officials
may take place in closed session, but “action” on
compensation proposals must take place in open session.

Given the definition of “regents” in Sec. 92020,
committees can take action, said the
court, rejecting U.C.’s argument that
only the regents can take action within
the meaning of the open meeting
provisions. Finding no definition of
“action” in Secs. 92020 et seq., the court
relied on the definition in the Bagley-
Keene Act, as discussed in the
Legislative Counsel’s opinion. The
court agreed with the university that
U.C. is not a “state body” within the
meaning of the Bagley-Keene Act.
Nevertheless, reliance on the Bagley-
Keene language was appropriate
because it is made applicable to U.C.
and incorporated via Ed. Code Sec.
92020, except as otherwise provided by
statute. Guided by Bagley-Keene, the court discerned that
“action” means “a collective decision, a collective
commitment or promise to make a positive or negative
decision or an actual vote upon a motion, proposal,
resolution, order or similar action.”

The correctness of that approach was corroborated by
the regents’ own policies, found the court, which repeatedly
distinguish between “discussion” and “action.” Moreover,
any ambiguity must be liberally construed in favor of
disclosure, said the court, citing California Constitution
Article I, Sec. 3(b)(2).

Accordingly, the court ruled that committees may discuss
compensation in session but can and must take action in open
session. The Chronicle had argued that discussion of
compensation must take place in open session, and U.C. had



argued that committees are not authorized to take “action”
within the meaning of the relevant statutes. Thus, the court’s
analysis gave something to each party and rejected part of
each party’s contentions.

Turning to the Chronicle’s quest for disclosure of the
committees’ meeting minutes, the court ruled that the Public
Records Act did not apply and neither the Education Code
nor the Bagley-Keene Act provides for disclosure of records.
The Ed. Code does not address remedies for violation of the
open session requirements. Bagley-Keene Sec. 11126.1
expressly states that minutes of a closed session are not a
“public record” subject to the Public
Records Act and that they “shall be kept
confidential.”

Section 11126.1 allows in camera
review of meeting documents by a court
if there is an alleged violation of the
Bagley-Keene Act, but it does not
authorize disclosure if the court finds a
violation, said the present court. This
clear statutory mandate evinces a
legislative intent to allow limited
disclosure to the courts for review when
determining whether to grant
declaratory or injunctive relief,
reasoned the court.

Bagley-Keene Sec. 11130(a), which
permits a court to award declaratory or
injunctive relief, “does not allow for disclosure to the public
upon initial violation of the Act,” said the court. Rather, if a
court finds a violation, the statute allows the court to order
that future meetings be tape recorded. And, public disclosure
of the tape recordings of the future meetings may be ordered
only if the court (1) finds there is good cause to believe another
violation has occurred; (2) determines that in camera review
of the tapes is warranted; and, (3) concludes that disclosure
of “some of the tape recordings would be likely to materially
assist in the resolution of the litigation.” The Brown Act has
been similarly interpreted, said the court.

The court rejected the Chronicle’s argument that previous
litigation against the university by the Coalition of University
Employees, in which disclosure of records was ordered,
should be given “collateral estoppel” effect in the current

Bagley-Keene
does not allow for
disclosure to the public
upon initial violation
of the act, said

the court.
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litigation, precluding U.C.’s arguments against disclosure.
The earlier litigation involved different parties and different
circumstances, said the court, so it was not entitled to
preclusive effect in the Chronicle’s litigation.

Accordingly, the court found that the Chronicle was not
entitled to disclosure of the committees’ meeting minutes
“even if a portion of those meetings were improperly closed
under the Court’s construction of Education Code section
92032.” Further, because the records were not subject to
disclosure under the Public Records Act, the court found
“there is no need for in camera review under this Act.”

Ruling in favor of the Chronicle on
its substantive claim, the court stated,
“[The university] concedes that the
committees have voted on
recommendations concerning
compensation of top University officers
in closed session.
committees have taken ‘action’ in closed
session, [the university] has violated
Education Code section 92032.”
However, given that admission and its
dispositive implications, the court
found it unnecessary to conduct in
camera review of the records under
Bagley-Keene Sec. 11126.1 to
determine if the open meeting
requirements had been violated

The court issued its declaratory and injunctive ruling in
favor of the Chronicle as follows:

Because the

Under Government Code section 11130, Petitioner is
entitled to declaratory and injunctive relief prohibiting
the Committee on Finance, the Special Committee on
Compensation, and any other committee at which
compensation of the top University officers is discussed,
from meeting in closed session when they take “action”
— defined as “a collective decision, a collective
commitment or promise to make a positive or negative
decision, or an actual vote upon a motion, proposal,
resolution, order or similar action” — on compensation
proposals.
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Finally, the court declined to exercise its discretion under
Bagley-Keene Sec. 11130 to order U.C. to tape record future
committee meetings. The university “did not hold meetings
in closed session in bad faith, knowing that they should have
been in open session. Rather, they held them in closed session
based on their construction of the Education Code,” explained
the court. (San Francisco Chronicle v. Regents of the University
of California [8-1-06] Ala.Co.Sup. Ct. RG06 269541.)

Reactions

The Chronicle’s coverage of the court’s ruling
characterized it as a victory, focusing on the court’s
determination that U.C. violated open meeting laws by taking
action on top-executive compensation
in closed session and its order that
future such meetings take place openly.

However, it is significant that the
court did not order disclosure of the
records, did not conduct in camera
review of them, and did not order that
future meetings be tape recorded in
anticipation of a future need for in
camera review should additional
violations be alleged.

Christopher Patti, of the U.C.
Office of the General Counsel, told
CPER that the university is “pleased
with the ruling because it preserves the
authority of the regents to conduct discussions regarding
sensitive personnel matters in private.” The court’s ruling
“only requires that votes on compensation for a handful of
university officers be held in open session,” he said. “We
prevailed on the issues that really mattered and won about
90 percent of the case,” commented Patti. “We are pleased
that formal discussions regarding the performance and
compensation of top-level university officers and executives
can continue to take place in closed session.”

Although the court granted an extension of time for the
parties to challenge the ruling, Patti said he did not anticipate
an appeal from either party.

Chronicle attorney Ken Olson told CPER he was pleased
with the court’s finding that the university violated the open

The court found the
university held closed
meetings based on
their construction of
the Ed. Code.

meeting laws by taking action on compensation packages
for top-level executives and officers in closed session. The
Chronicle also was specifically satisfied with the court’s
determination that committees can take action within the
meaning of the statutes and must do so openly. “We were
disappointed with some aspects of the decision,” Olson
acknowledged. The Chronicle was displeased that the court
declined to order disclosure of the committee meeting
minutes or even conduct an in camera review of the meeting
documents.

In addition, Olson noted that he was involved in earlier
litigation in which CUE obtained a court order requiring
the university to release minutes of improperly closed
meetings. “After that case, the regents stopped taping
meetings,” he said. “I don’t think it’s any
coincidence.” Olson also said “the
regents have a habit of being resistant
to open meeting laws and public records
requirements. The court could have
taken that history into consideration,
but opted not to.”

Nevertheless, Olson said the
Chronicle will not appeal the decision.
“I have great respect for Judge Smith.
She worked very hard to grapple with
the legal issues, and I think she called
them the way she saw them.”

So, as things stand now, it is up to
the regents to self-police and ensure
their compliance with the injunction when meetings take
place regarding action on top-level executive compensation.
As CPER went to press, Regents Chairperson Parsky publicly
announced a renewed commitment by the regents to fulfill
their obligation to the public to keep actions “open and
accessible.” Meanwhile, in the wake of the audits casting
doubt on the legitimacy of many compensation packages
implemented without proper review and approval by the
regents, the Board of Regents unanimously voted to approve
retroactively six million dollars in pay and perks for 140
university employees. Further review of the challenged
committee and campus administrators’ actions is expected

1

in the next few months.
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u.c. launches new compensation reforms

Facing a mounting gauntlet of adverse
official reports regarding secret payment
of controversial compensation packages
to high-level officials, University of
California President Robert C. Dynes
announced a new set of reform initiatives
designed to restore wavering trust in the
U.C. top administration.

Dynes said the reforms “signal the
university’s commitment to public
accountability and to correcting the
administrative deficiencies noted by the
reviews.” Dynes stressed that the reports
did identify any excessive
compensation levels, but, rather,
“pointed to a variety of operational
shortcomings in the way senior
management compensation, benefits and
related matters are approved, monitored
and reported.”

The wide ranging reforms include
promulgation of a new policy regarding
approval of exceptions to general
compensation policies. Exceptions must
now be documented, reasons for them
must be specified, and they are to be
regularly reported to a newly established
“vice president/chief compliance and

not

audit officer.” That individual will review
the exceptions, and report to the
president and the regents any that do
not meet “appropriate standards.”

The reforms also include a new
presidential policy for public disclosure
of compensation, which will require, to
the extent it does not constitute an
“unwarranted invasion of personal
privacy,” the release of a long list of
details regarding employee compensation.

That list includes specific employee
identification information, as well as a
detailed breakdown of salary; stipends;
bonuses;
individual payment agreements; standard,
senior, supplemental, or extraordinary
benefits; automobile allowances; various
kinds of insurance; home loans; housing;
relocation allowances; moving expenses;

incentive compensation;

exceptional educational expenses; post-
retirement employment agreements;
consultation or independent contractor
agreements; severance or settlement
agreements; sabbatical or administrative
leave; administrative fund allocation;
corporate board service; and, employment
of family and other personally related
individuals as part of an employment
agreement.

The reforms will include a new
annual electronic report of compensation
for all U.C. employees, including name,
date of hire or separation, position title
and organizational unit assignment, base
salary, and status of appointment. The
report will also include a section devoted
to total executive compensation.
Quarterly reports will identify recent
hires, separations, and raises of executives
and staff whose earning level requires
approval by the regents.

Compensation actions by the
regents at regularly scheduled meetings
will be posted immediately, and actions
taken between regular meetings will be posted
within one week. Press releases regarding all
regent-approved appointments now will
include total compensation, including base
salary and a list of other approved

elements of compensation. For appointments
not approved by the regents, press releases
will include base salary with an offer to
make other compensation information
available on request.

The compensation reforms also
include a competitive bidding process. An
external consultant will “assist in the
development of a comprehensive policy
framework and the development of new
and revised policies and procedures in
compensation, benefits, and related
areas.” Those new policies will include
guidelines regarding outside professional
activities by executives, containing
limitations on outside activity,
consolidation and clarification of existing
policies, and strengthening of pre-
approval and reporting requirements.
Also on the drafting table are clarifications
regarding sabbatical and
prohibitions against payment of cash in

leave

lieu of administrative leave.

Dynes also announced the planned
development of new benchmarks for
measuring whether U.C. is competitively
compensating employees. Further
reforms include improved oversight,
clarified policies, and improved training
regarding travel and entertainment
expenditures; development of an
improved human resources information
system to track, manage, and report
compensation data; and a new definition
of “total compensation” for uniform
systemic use.

A clearer statement of consequences
for violation of compensation policies also is
needed, said Dynes. He recommends the
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following language for addition to the
1993 Principles for Review of Executive
Compensation:

Any serious violation of these
principles or any University policy
relating to compensation may,
depending on the facts and
circumstances, result in adverse
employment action, including
without limitation, censure,
counseling, suspension, loss of pay
and/or dismissal from the employ
of the University. The Vice
President— Chief Compliance and
Audit Officer shall provide an annual
summary to the Board with respect
to findings of serious wrongdoing,
including the status of personnel
actions proposed or taken.

The announced reforms include
proposed changes to the regents’ bylaws
to clarify and simplify authority and
responsibility among the regents and the
president to make compensation
decisions.

Lastly, Dynes recommended that
the regents retain direct authority to
approve compensation for the president,
all vice presidents, the university auditor,
principal officers of the regents,
chancellors and vice chancellors,
directors and deputy directors of the
Lawrence Berkeley National Laboratory,
medical center chief executive officers,
and professional school deans. [



Psychiatric Injuries Cannot Be

Parsed for Compensability

The First District Court of Appeal has
overturned a police dispatcher’s work-
ers’ compensation claim for psychiat-
ric injuries resulting in “cumulative
trauma” that were incurred during her
employment by the Sonoma State Uni-
versity. Although the dispatcher suf-
fered from an “adjustment disorder”
that was entirely work-induced, her
overall psychiatric disability, which in-
cluded other diagnosed problems, was
only 35 percent attributable to her em-
ployment.

Overturning the Workers’ Com-
pensation Appeals Board, the court
ruled that individual psychological di-
agnoses cannot be parsed up for pur-
poses of assessing whether the work-
place was the predominate cause of a
mental disability. The cluster of prob-
lems must be assessed as a whole to
determine whether the disability is at-
tributable to work-related injuries.

Mental Injury Claim

Lesley Hunton started working as
apolice dispatcher for Sonoma State in
1986. In 2000, she filed a workers’
compensation claim alleging that she
had suffered injury to her psyche result-
ing from cumulative trauma arising out
of, and in the course of, her employ-
ment. An Agreed Medical Examiner
(AME) evaluated Hunton. The claim-
ant informed the AME that her main
work-related complaint was the fre-

quent and unexpected sounding of false
fire and burglar alarms at the work-
place, which caused her to suffer stress
and anxiety. However, there were
other stressors in Hunton’s life that
contributed to her overall psychologi-
cal condition.

The AME concluded that
Hunton’s psychological disability was
65 percent attributable to non-work-
related factors and 35 percent attribut-
able to factors related to her job at the
university. He also stated that Hunton
would have suffered a psychological
disability even if she had never worked
for the university.

A workers’ compensation judge
found that Hunton had met her burden
of establishing that her psychological
injury was predominately caused by
actual employment-related events. The
Workers’ Compensation Appeals
Board upheld that determination on the
grounds that, although only 35 percent
of Hunton’s overall psychiatric disabil-
ity was attributable to her work, her
diagnosed adjustment disorder was 100
percent industrially caused.

Court of Appeal Reversal

Labor Code Sec. 3208.3(b)(1) pro-
vides that an employee seeking com-
pensation for a psychiatric injury must
demonstrate “by a preponderance of the
evidence that actual events of employ-
ment were predominant as to all causes
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combined of the psychiatric injury.”
The courts have interpreted this to
mean that the claimant must prove than
more than 50 percent of the injury’s
causation is work-related.

Sonoma State and its workers’
compensation insurer argued that
Hunton failed to meet her burden of
proof because only 35 percent of her
overall psychiatric disability was indus-
trially caused. The WCAB agreed with
Hunton that she met her burden by es-
tablishing that one of her diagnosable
disorders was 100 percent attributable
to her work.

The Court of Appeal identified the

The dispositive legal
Issue centered on the
statute’s definition of

‘psychiatric injury.’

dispositive legal issue as centering on
the definition of “psychiatric injury” in
the statute. There were no judicial de-
cisions resolving this issue, so the court
turned to the statute and principles of
statutory construction.

The statute defined a “psychiatric
injury” as “a mental disorder which
causes disability or need for medical
treatment....diagnosed pursuant to the
terminology and diagnostic criteria of
psychiatric diagnostic manuals gener-
ally approved and accepted nationally
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by practitioners in the field of psy-
chiatric medicine.” That definition
could accommodate either Hunton’s
or Sonoma State’s arguments, ob-
served the court.

For further assistance, the court
turned to the legislative history of
amendments to Sec. 3208.3 in 1993, and
noted that the new language was enacted
to remedy and prevent “suspected fraud
and widespread abuses” in the workers’
compensation system, particularly “the

The Labor Code
definition could
accommaodate either
Hunton’s or Sonoma
State’s arguments.

proliferation of workers’ compensation
cases with claims for psychiatric inju-
ries.” In an unusual step, the legisla-
ture went so far as to codify its purpose
in adopting the statute, stating, “It is
the intent of the Legislature in enact-
ing this section to establish a new and
higher threshold of compensability for
psychiatric injury under this division.”
Thus, any interpretation that would
lead to more or broader claims should
be suspect, noted the court.

Section 3208.3 originally allowed
compensation for work-related psychi-
atric injuries that were 10 percent at-
tributable to industrial factors. Inser-

tion of the requirement that a claimant
prove the conditions of employment
were “predominant as to all causes com-
bined of the psychiatric injury” was in-
tended to save money “by tightening the
standard for stress claims in the system,
the fastest growing type of claim in
workers’ compensation,” said the court,
citing earlier judicial rulings interpret-
ing that section.

The court observed the First Dis-
trict earlier had overturned a WCAB
policy of favoring psychiatric claims
that arose out of a physical injury. The
court in that case reversed because
“such an interpretation could not be
squared with the Legislature’s intent to
take aim primarily at phony stress
claims.” Similarly, allowing Hunton’s
claim would undermine, rather than
further, the legislature’s purpose in
amending Sec. 3208.3, said the court.

“Allowing each diagnosable psycho-
logical disorder to be analyzed separately
for compensability would create a lower
rather than a higher threshold for obtain-
ing compensation, would result in more
rather than fewer stress claims, and would
provide more rather than less potential
for fraud,” said the court.

Moreover, noted the court, the
WCAB’s approach would produce ab-
surd results, causing the outcome of
psychiatrically based workers’ comp
claims to turn on whether psychiatric
examiners chose to view a psychologi-
cal disability in toto or in separate di-
agnosable parts. “This interpretation
would award compensation to those
applicants whose experts are prompted
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to parse the psychological injuries
into separate diagnoses even though
the work-induced components are
de-minimis, while precluding com-
pensation for employees whose work
was a substantial factor in causing
their injuries but whose experts did
not or could not make compartmen-
talized diagnoses.”

Satisfied that the legislature could
not have intended such a result, the
court held that “a claimant’s psychiat-
ric injury satisfies the standard for com-

The WCAB’s
approach would
produce

absurd results.

pensability set forth in section 3208.3
only if it is proven that events of em-
ployment were predominant as to all
causes combined of the psychiatric dis-
ability taken as a whole.” (Sonoma State
University and Octagon Risk Services v.
Workers’ Compensation Appeals Board and
Hunton [8-29-06] 142 Cal.App.4th
500.) 1
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Discrimination

McRae Court of Appeal Not Dissuaded by
Supreme Court’s Ruling in Yanowitz

Ordered to vacate and reconsider its
decision in McRae v. Department of Cor-
rections (2005) 127 Cal.App.4th 779,
172 CPER 79, in light of the Califor-
nia Supreme Court’s decisions in
Yanowitz v. L'Oreal USA, Inc. (2005) 36
Cal.4th 1028, 174 CPER 23, and
Schifando v. City of Los Angeles (2003)
31 Cal.4th 1074, the First District
Court of Appeal has modified its analy-
sis, but not its conclusion. In both de-
cisions, the appellate court held that
McRae failed to prove retaliation un-
der California’s Fair Employment and
Housing Act, though the reasons un-
derlying the two decisions differed.

Factual Background

Dr. Margie McRae, a surgeon,
worked for the California Department
of Corrections at the California Medi-
cal Facility in Vacaville. In 1995, when
she was not selected for a position at
the state prison in Solano, McRae filed
a complaint with the Department of
Fair Employment and Housing, alleg-
ing that she was denied the job because
of her race, African-American.

In 1997, McRae was issued a letter
of instruction following a report that
she had left her position in the emer-
gency room unattended. McRae again
filed a complaint with the DFEH al-

leging that the letter of instruction was
issued in retaliation for having filed the
first DFEH complaint.

McRae filed a second retaliation
complaint with DFEH concerning an
internal investigation into reports that
she had refused to provide medical in-
formation that would have facilitated a
patient’s transfer to hospice and that she
had incorrectly delayed the administra-
tion of antibiotics to another patient.

In 1998, while McRae was out on
nonindustrial disability leave following
a confrontation with two nurses, she was
informed that when her disability leave
expired, she should report to the Solano
prison rather than CMF. She did not
report to Solano as directed, and she
filed another complaint with DFEH
alleging that her transfer to Solano was
retaliatory.

McRae resigned from her job and
filed a lawsuit alleging discrimination
and retaliation. After a trial, the jury
returned a verdict against McRae for
discrimination but awarded her
$75,000 on her claim of retaliation.
Both sides appealed.

Court of Appeal Decision

In the first McRae decision, the ap-
pellate court said that, in order to prove
retaliation under the FEHA, an em-

ployee must show the employer’s retal-
iatory actions constituted an adverse
employment action, meaning one caus-
ing “substantial and tangible harm,
such as, but not limited to, a material
change in the terms and conditions” of
employment. The employer’s actions
must be shown to have had “a detri-
mental and substantial effect” on her
employment. The court also held that
an aggrieved employee can seek the
assistance of the courts only for “final
employment actions,” not those subject
to reversal or modification through an
internal review process.

Because there was no evidence that
either the letter of instruction or the
transfer resulted in any loss of pay, sta-
tus, or job responsibilities to McRae,
or in any other materially adverse con-
sequence, the court found no retalia-
tion. The court also rejected McRae’s
contention that even if no single action
of the department was an adverse em-
ployment action, taken together they
established a pattern of conduct that
would qualify as one. It found her com-
plaints reflected “isolated incidents of
unpleasantness,” rather than the “kind
of severe and pervasive harassment that
permits recovery.”

The Supreme Court granted
McRae’s petition for review and sent
the case back to the appellate court to
reconsider in light of its decisions in
Yanowitz and Schifando.

In Yanowitz, decided after the first
McRae decision, the court held that an
“adverse employment action” for pur-
poses of a retaliation claim under the



FEHA is not limited to ultimate em-
ployment actions such as termination
or demotion, “but also the entire spec-
trum of employment actions that are
likely to adversely affect an employee’s
job performance or opportunity for ad-
vancement in his or her career.” The

The court again found
no retaliation, but this
time based on a
different rationale.

high court also found no requirement
in the FEHA “that an employer’s retal-
iatory acts constitute one swift blow,
rather than a series of subtle, yet dam-
aging, injuries.”

In its most recent McRae decision,
the Court of Appeal again found no re-
taliation, but this time it based that de-
termination on a different rationale:

[W1]e conclude that the jury’s verdict
is not supported by substantial evi-
dence. Our conclusion is based in part
on our finding that what Dr. McRae
contended was a continuous course
of conduct was in fact a series of
events, each bearing little relation-
ship to the others, and at least some
of which clearly were not the result
of unlawful retaliation. We also find
that much of which Dr. McRae com-
plains, whether considered piecemeal
or as part of a continuous course of
conduct, does not and cannot rise to
the level of an actionable adverse ac-
tion. Finally, we find that the De-

partment stated valid, nondiscrimi-
natory reasons for its actions, and that
Dr. McRae did not meet her burden
of establishing that the Department’s
asserted reasons were pretextual.

Specifically, the court found that
McRae made no showing whatsoever
that either the request for an investiga-
tion or the confrontation with the nurses
was triggered by an intent to retaliate.
It also found that the actions of which
she complained could not be viewed as
a process of progressive discipline be-
cause they involved different issues.
There was also no reason to believe that
the complained-of actions all were en-
gineered by McRae’s supervisor as part
ofa plan to discredit or injure her. “The
evidence is too thin and too speculative
to support such a theory, particularly
when it is considered that [her supervi-
sor] is supposed to have engaged in
such a complicated and uncertain
course of conduct in order to punish
Dr. McRae for complaining about dis-
crimination at another institution,” said
the court.

The court distinguished this case
from Yanowitz, where “all of the alleg-
edly wrongful acts were engaged in by
the plaintiff’s immediate supervisor
and his supervisor, and all were taken
in response to a single protected act by
the plaintiff.” “Here,” said the court,
“the allegedly wrongful acts were taken
by many different persons, for different
reasons, some of which indisputably
had nothing to do with Dr. McRae’s
protected conduct.” And, noted the
court, there was no showing that McRae
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was forced to work in a hostile work
environment, as was Yanowitz.

As it did in the first case, the court
again found no adverse employment
action. It held that the letter of instruc-
tion did not have any effect on the terms
and conditions of McRae’s employment

The actions could not be
viewed as a process of
progressive discipline.

other than to require her to remain at
her post. Although “a transfer can be
an adverse employment action when it
results in substantial and tangible
harm,” McRae’s transfer did not result
in any such harm. “The transfer of Dr.
McRae from CMF to Solano Prison did
not entail a demotion, reduction in pay
or loss of benefits,” said the court. “It
did not involve a change in status or a
less distinguished title. There is no evi-
dence that it involved any significant
change in job responsibilities, or, ex-
cept for on-call duty, in work hours or
commute time.”

McRae’s personal beliefs that
Solano had a reputation among physi-
cians as one of the worst facilities in the
system and that physicians were sent
there before they were dismissed was
not supported by the evidence, noted
the court. Her complaints that at
Solano she did not receive a lab coat,
was not assigned a specific workplace,
and did not receive an orientation
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within the two-and-one-half weeks that
she worked there were insignificant, the
court found. McRae’s claim that when
on call she was expected to arrive at the
Solano facility within 30 minutes of
being notified was not supported by the
evidence. There also was insufficient
evidence to support McRae’s allegation
that Solano was a more dangerous work
setting than CMF. This claim was un-
dercut by the fact that she actively

The transfer ‘had
every reasonable
appearance of being a
reasonable manage-
ment decision.”’

sought employment at Solano in 1995,
said the court.

In addition, the employer prof-
fered a compelling reason for transfer-
ring McRae from CMF to Solano, the
court concluded. “Her relationship
with other CMF employees had so de-
teriorated that she had sought a restrain-
ing order against two nurses, had taken
nonindustrial leave, and had not re-
turned to work until nearly a year later.”
The court determined that, under these
circumstances, the transfer “had every
reasonable appearance of being a rea-
sonable management decision.” The
burden, therefore, shifted to McRae to

prove that the employer’s proferred rea-
son for the transfer was pretextual,
which she did not do. She made no show-
ing that the department ever had pun-
ished employees for filing FEHA com-
plaints by transferring them nor could
she show that it had no legitimate rea-
son for her transfer, according to the
court. Instead, she argued that the de-
partment should have taken some other
action to alleviate her problems at
CMF, such as disciplining or transfer-
ring the nurses or her supervisor. “That
some other action also might have ad-
dressed the Department’s concerns does
not establish that the Department’s
stated reasons for the transfer were
pretextual, particularly when the other
action would have created its own set of
problems or would have provided cause
for complaint by other employees,” rea-
soned the court.

The court concluded that there was
no substantial evidence to support the
jury verdict. “Giving full credence to
Dr. McRae’s testimony, all it proved
was her belief that the defendants had
retaliated against her and were lying
about their motivation; however, to sus-
tain a judgment in an employer retalia-
tion case the plaintiff must produce sub-
stantial evidence from which the jury
can find that the defendants’ reasons for
their actions are false or pretextual,”
said the court. “Dr. McRae’s beliefs are
not substantial evidence of the defen-
dants’ motivation.”

In a footnote, the appellate court
side-stepped the Supreme Court’s or-
der that it reconsider its decision in light
of Schifando, stating:



[Schifando]...held that an employee is
entitled to seek relief through the
FEHA without first exhausting in-
ternal remedies available to the em-
ployee through the administrative
process. While our earlier opinion did
not specifically discuss the right to
sue, it did suggest that as a general
rule a disciplinary employment ac-
tion will not ripen into an actionable
adverse action while the employee
retains the power to contest and cor-
rect it through internal grievance
procedures. That discussion is not
necessary to our decision, and we do
not repeat it here.

Stephen Schear, one of the attor-
neys for McRae, told CPER that they
are requesting a rehearing before the
Court of Appeal. If that request is de-
nied, they will file another petition
for review with the Supreme Court.
(McRae v. Department of Corrections [8-
29-06] Nos. A098073, A100745,
A104701, A0098330, A098910 [1st
Dist.] 142 Cal.App.4th 377.) 1

California’s Unruh Act and Disabled
Persons Act Do Not Include ADA Protections

The Ninth Circuit Court of Appeals
has ruled that California’s Unruh Civil
Rights Act and Disabled Persons Act
cannot be read to include the protec-
tions of the federal Americans With
Disabilities Act.

In Bass v. County of Butte, three
employees alleged that the county’s fail-
ure to reasonably accommodate work-
related injuries violated the Unruh Act
and the DPA, on the theory that the two
state laws incorporated Title | of the
ADA. In support, they pointed to the
following statement included in both
laws by amendments enacted by the
California legislature in 1992 and 1996:
“A violation of the right of any indi-
vidual under the Americans with Dis-
abilities Act of 1990 shall also consti-
tute a violation of this section.” The
employees argued that the plain mean-

ing of the amendments required a find-
ing that the ADA had been incorpo-
rated in its entirety into the Unruh Act
and the DPA.

The Court of Appeals was not per-
suaded. Both the Unruh Act and the
DPA focus on access to public busi-
nesses for people with disabilities. They
do not address access to employment
and, noted the court, California courts
have historically rejected attempts to
expand the scope of the Unruh Act to
include employment claims, citing
Alcorn v. Anbro Engineering (1970) 2
Cal.3d 493, and Rojo v. Kliger (1990) 52
Cal.3d 65, 88 CPER 49. The employ-
ees’ argued that the amendments, en-
acted after these cases were decided,
expanded the subject matter of the two
acts. The court responded by saying
that, although it is true that under the
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rules of statutory construction the
words of a statute must be given their
plain and commonsense meaning, “text
is not to be interpreted in isolation.”
“Rather, we must look to the entire sub-
stance of the statute...in order to de-
termine the scope and purpose of the
provision.” Using this test, the court
concluded that the California legisla-
ture intended to incorporate into the
two acts only those provisions of the

The legislature
intended to
incorporate only those
provisions ‘germane
to the original scope of
those two laws.’

ADA “germane to the original scope
of those two laws.” “The amendments
merely incorporate any otherwise rel-
evant ADA standards as a ‘floor’ under
state law,” said the court.

The court pointed to the context
and purpose of the amendments as fur-
ther support for its interpretation. It
noted that the 1992 amendment ad-
justed a number of state laws in an at-
tempt to create conformity between
California’s anti-discrimination provi-
sions and the ADA, including
California’s Fair Employment and
Housing Act. “If the legislature in-
tended to transform the Unruh Act into
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an all inclusive anti-discrimination
law, then its simultaneous strengthen-
ing of the FEHA would have been un-
necessary and anomalous,” reasoned
the court. Inaddition, adoption of the
employees’ interpretation of the amend-
ments would create a significant dis-
harmony between the Unruh Act and
the DPA on the one hand, and the FEHA
on the other, said the court. The FEHA
provides an administrative scheme to
process claims of employment and
housing discrimination. It requires
that a claimant exhaust the administra-
tive remedies provided in the FEHA
before filing a lawsuit. “Plaintiffs’ at-
tempt to expand the subject matter
scope of [the Unruh Act and the DPA]
to incorporate Title | of the ADA would
create an end run around the adminis-
trative procedures of FEHA solely for
disability-discrimination claimants,”
the court said.

The Ninth Circuit also noted that
its decision is consistent with its own pre-
cedent, citing Stother v. So. California
Permanente Medical Group (9th Cir. 1996)
79 F.3d 859, and Sprewell v. Golden State
Warriers (9th Cir. 2001) 266 F.3d 979.
Both cases applied the rule of Rojo hold-
ing that employment claims are ex-
cluded from the Unruh Act. (Bass v.
County of Butte [9th Cir. 8-15-06] 458
F.3d978.) &
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California Supreme Court Confirms

At-Will Contract

Settling aconflictin the Courts of
Appeal, the California Supreme Court
ruled that inclusion of the words “at
will” in an employment contract, with-
out more, means that the employee may
be terminated without cause. The court
in Dore v. Arnold Worldwide, Inc., over-
ruling the Second District Court of

Dore argued that an
implied-in-fact
contract provided he
could not be discharged
except for cause.

Appeal, found the employee could not
establish the existence of either an ex-
press or an implied-in-fact agreement
that his employment was terminable
only for cause.

Brook Dore applied for a manage-
ment supervisory position with Arnold
Worldwide, Inc., in 1999. During the
interview, he was told that AWI had
landed a new account and needed some-
one to handle it on a long-term basis.
He was told that the company was look-

ing for a “long-term fix, not a Band-
Aid,” and that AWI personnel were
treated “like family.” He also learned
that the two people previously holding
the position had been terminated for
cause.

After being offered, and accepting,
the position, Dore received a letter
from the senior vice-president inform-
ing him that he would have a 90-day
assessment period during which time
he would work with his supervisor to
set objectives against which he would
be evaluated at the time of his annual
review. The letter also stated, “Brook,
please know that as with all of our com-
pany employees, your employment with
[AWI1] is at will. This simply means that
[AWI] has the right to terminate your
employment at any time just as you have
the right to terminate your employ-
ment with [AWI] at any time.” Dore
signed the letter as requested. He was
terminated after two years, and filed a
lawsuit alleging breach of contract and
other related claims.

Dore argued that the representa-
tions made at the oral interview, the fact
that prior employees had been fired for
cause, and the language in the letter
referring to an annual review led him
to understand that there existed between
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the company and himself an implied-
in-fact contract which provided he
could not be discharged except for
cause.

He also argued, and the Court of
Appeal agreed, that the letter was not
clear and unambiguous with respect to
cause for termination because, by de-
fining the term “at will” to mean that
the company had the right to terminate
Dore “at any time,” the company im-
pliedly relinquished the right to termi-
nate him without cause.

The Supreme Court noted that
“the Courts of Appeal are in conflict
over whether a provision in an employ-

The court found
the letter ‘plainly
states that Dore’s
employment with
AWI was at will.’

ment contract providing for termina-
tion ‘at any time’ or upon specified no-
tice is, without more, reasonably sus-
ceptible to an interpretation allowing
for the existence of an implied-in-fact
agreement that termination will occur
only for cause.” The court put the con-
flict to rest by an express finding that
“the language of the parties’ written
agreement is unambiguous,” in that the
letter “plainly states that Dore’s em-
ployment with AWI was at will.” “That



84 cper journal No. 180

AWI’s letter went on to define at-will
employment as employment that may
be terminated at any time did not in-
troduce ambiguity rendering the letter
susceptible of being interpreted as al-
lowing for an implied agreement that
Dore could be terminated only for
cause,” it explained.

The court pointed out that the lan-
guage used in the letter was similar to
Labor Code Sec. 2922, which says an
“employment, having no specified
term, may be terminated at the will of
either party on notice to the other.” The
court reasoned that for the parties to
specify in the letter that Dore’s em-
ployment was at will “would make no
sense if their true meaning was that
his employment could be terminated
only for cause.”

Accordingly, the court reversed the
Court of Appeal decision and dismissed
the case. (Dore v. Arnold Worldwide, Inc.
[8-3-06] 39 Cal.4th 384.) &t
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Public Sector Arbitration

Parties Alleging Constitutional Violations Must
Exhaust Administrative Remedies Before Filing Suit

The Third District Court of Appeal
has concluded that if a collective bar-
gaining agreement provides for arbi-
tration in the settlement of disputes, a
party must exhaust these remedies be-
fore filing suit in court.

The contract between the state and
SEIU Loc. 1000 required that the par-
ties resolve disputes by following four
steps culminating in binding arbitra-
tion. SEIU bypassed these steps and
filed a civil action against the state,
claiming that it violated the First
Amendment when it prevented the
union from communicating with its
members. The trial court held that the
union was required to arbitrate its
claim before filing suit, and it there-
fore dismissed the case. The Court of
Appeal affirmed this ruling.

The contract between SEIU and
the state allowed the union to distrib-
ute certain materials, literature, and in-
formation at worksites, but stated that
any literature posted or distributed
could not be of a “partisan political
nature.” The union attempted to dis-
tribute literature supporting Proposi-
tion 72 — an initiative that would re-
quire certain employers to buy health
insurance for workers and their fami-
lies — but was prohibited by the state
from doing so. The union argued that

this prohibition was a prior restraint of
communication with its members. It
additionally argued that literature of a
“partisan political nature” referred
only to communications expressly en-
dorsing or urging the defeat of candi-
dates for partisan political office, and
did not extend to support of proposi-
tions.

Because the charge alleged viola-
tion of First Amendment rights, the
union argued that “the Constitution
trump[ed] the contract,” and it could
therefore bypass administrative rem-
edies. Arbitration was too slow a pro-
cess when constitutional rights were at
issue, the union argued, thus, the ex-
haustion requirement must be excused
to avoid “irreparable injury” to free
speech.

The state argued in response that
the dispute was contractual, not consti-
tutional, and, pursuant to the parties’
contract, interpretation of the agree-
ment must be arbitrated. Analogizing
to both contractual cases and those in-
volving exhaustion of administrative
remedies, the court agreed with the
state’s position.

Citing extensively to Charles J.
Rounds Co. v. Joint Council of Teamsters
No. 42 (1971) 4 Cal.3d 888, the court
noted that as a matter of public policy,
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contractual arbitration is a highly fa-
vored means of dispute resolution.
Thus, astrong presumption in favor of
arbitrability applies and all doubts
must be resolved in favor of this pro-
cess. A party to an agreement contain-
ing an express grievance and arbitra-
tion provision can bypass arbitration
only if “the clause is not susceptible to
an interpretation that covers the as-
serted dispute.” This is true, the court
held, even when resort to the courts is
ultimately inevitable. The court further
stated that the exhaustion requirement
rarely has been excused based on asser-
tions of irreparable injury.

The court agreed that
the dispute was
contractual, not

constitutional.

The court analogized the union’s
claim to Mountain View Chamber of
Commerce v. City of Mountain View
(1978) 77 Cal.App.3d 82, a case in
which sign owners challenged in court
the constitutionality of a city sign ordi-
nance before seeking a variance. The
sign owners argued that exhaustion of
administrative remedies is not required
when the challenge is to the constitu-
tionality of a government action. The
court dismissed this argument, reason-
ing that if the owners applied for a vari-
ance and were denied relief, they could
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thereafter challenge the constitution-
ality of the ordinance.

Addressing the union’s claim that
“partisan political” refers only to spe-
cific candidates for partisan political
office, the court stated that it was the
responsibility of the arbitrator, not the
courts, to define the term. If the arbi-
trator were to render a decision at odds
with the union’s constitutional rights,
the court reasoned, the union could
seek judicial review.

The court summarized its holding,
explaining that public policy favors ar-
bitration, that constitutional questions
should be avoided where other grounds
are available, and that the union had
not presented “rare and egregious
facts” that would compel the court to
excuse its failure to exhaust negotiated
remedies. (SEIU, Loc. 1000 v. Dept. of
Personnel Administration [9-1-06]
C049936 [3d Dist.] __ Cal.App.4th
__,2006 DJDAR 11992.) 1

Judicial Review Barred Unless
Provided for in Arbitration Agreement

In a case arising from a claim of
wrongful termination, the Second
District Court of Appeal reiterated
that unless specifically provided for
in the arbitration agreement, arbitra-
tors’ decisions are not reviewable for
errors of fact or law.

Pursuant to their agreement, the
parties to a wrongful termination ac-
tion submitted their dispute to binding
arbitration. The arbitrator ruled in fa-
vor of the former employee, Jeffrey
Baize. The employer, The Eastridge
Companies, moved to vacate the award,
claiming that the parties’ agreement
required the arbitrator to apply only
California law, and that the arbitrator
had applied the law incorrectly. The
trial court ruled that it lacked jurisdic-
tion to review the decision and upheld
the award. TEC appealed.

To begin its discussion, the court
cited Moncharsh v. Heily & Blase (1992)
3 Cal.4th 1, in which the California
Supreme Court held that arbitrators’
decisions are not generally reviewable
for errors of fact or law. In Pacific Gas &
Electric Co. v. Superior Court (1993) 15
Cal.App.4th 576, a Court of Appeal
elaborated on Moncharsh, concluding
that judicial review of an arbitrator’s
award is barred unless the arbitration
agreement specifically provides for ex-
panded judicial review. Pacific Gas was
upheld in Marsch v. Williams (1994) 23
Cal.App.4th 238.

In this case, the court concluded
that while the parties’ arbitration agree-
ment specified that the arbitrator was
required to apply California law, it did
not expressly expand the scope of judi-
cial review. The court found no sug-



gestion in the record that the arbitrator
purported to apply any law other than
that of California, and TEC claimed
only that the arbitrator did not apply
California law correctly. The court held
that it could not “endorse such an end
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run around the clear limitations set out
in Moncharsh. Therefore, the rule of
Moncharsh applies, and the arbitrator’s
decision is not reviewable.” (Baize v.
Eastridge Co. [8-25-06] B188433 [2d
Dist.], 2006 DJDAR 11430.) [1

Workers’ Compensation Is for Workers,

Not Employers

Workers’ compensation is supposed to
be just that: compensation for workers,
found arbitrator Paul Staudohar in a
recent decision. Staudohar explained to
Sacramento City Unified School Dis-
trict that using employee sick leave in
half-day increments resulted in the dis-
trict recouping more than the differ-
ence between leave funded by workers’
compensation and an employee’s full
pay. This improperly reduced em-
ployee sick-leave time and bolstered
the district’s own coffers.

Under the workers’ compensation
scheme, an injured employee receives
100 percent of pay for the first 60 days
on leave. After 60 days, the employee
continues to receive a full wage; work-
ers’ compensation covers two-thirds of
the pay, and the rest is filled in from
accrued employee leave. In the case at
hand, SCUSD deviated from this
scheme in a move that violated the par-
ties’ bargaining agreement as well as
the Education Code.

For each new school year, district
employees are credited with a total of
not less than 100 half-days and 12 regu-

lar days of sick leave. Regular sick
leave can accumulate over the yearsand
is exclusive of other types of paid leave.
Half-day leave does not accumulate and
can be used only after regular, full-pay
leave has been exhausted.

The grievant, a fiscal services tech-
nician, was involved in an industrial
accident for which she received sick
leave credits in addition to workers’
compensation. After exhausting her
accumulated regular-day sick leave, she
used almost all of her half-day leave.
During this time, the grievant received
100 percent of her salary, but the union
argued the money with which she was
paid was not issued in the appropriate
manner. Instead, the union alleged,
SCUSD deducted full half-day pay
from the employee’s allowance and,
since the employee cannot receive more
than 100 percent of a day’s pay, depos-
ited the surplus workers’ compensation
monies into its own workers’ compen-
sation fund. This resulted not only ina
windfall for the employer, but it also
exhausted more quickly the grievant’s
100-day leave. This, the union con-
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tended, was a case of unilateral manipu-
lation of benefits in favor of the district
and to the detriment of employees.
Section 12.5.5 of the parties’ bar-
gaining agreement provides that the
district may take accumulated sick
leave only in amounts that, when added
to temporary disability benefits, result
in a payment of not more than 100 per-
cent of daily wage. The district did not
disagree with the reading of this sec-
tion but did disagree with its applica-
tion to the grievant’s case. The district
noted that Sec. 12.5.5 is specific to ac-
cumulated sick leave and, according to
a 2001 settlement agreement, half-day
leave does not accumulate. The union

The district
improperly reduced
employee sick-leave

time.

countered by citing Sec. 12.5.7 of the
bargaining agreement, which states that
an employee may elect to use “other
available leave” according to the pro-
visions set forth in 12.5.5, meaning,
using only as much of it as needed to
reach 100 percent of pay when added
to disability pay. Although half-day
leave did not accumulate, it was “other
available leave,” and thus, the union
argued, the district’s practice of using
sick leave credits and depositing work-
ers’ compensation funds into its own
account violated the bargaining agree-
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ment. The union further alleged that
the district violated Ed. Code Sec.
45192 — which sets forth the same cal-
culations for leave and workers’ com-
pensation pay as does Sec. 12.5.5 —
when it provided itself with an illegal
partial refund of workers’ compensa-
tion benefits.

Staudohar rejected Sec. 12.5.5
alone as a viable basis for the union’s
argument, agreeing with the district’s
contention that half-day leave did not
“accumulate,” and therefore could not
be fractionalized. However, Staudohar
found Sec. 12.5.7 was applicable and
dispositive in favor of the union. This
section, he wrote, refers to a situation
where sick leave benefits are exhausted
and workers’ compensation is still be-
ing received. When this occurs, an em-
ployee may use any “other available
leave” with the same provisions for re-
ductions in benefits as set forth in Sec.
12.5.5. Since the district did not abide
by these provisions, Staudohar found it
in violation of the parties’ bargaining
agreement. He also agreed with the
union’s argument that the district vio-
lated Ed. Code Sec. Code 45192 when
it retained an illegal partial refund of
employee pay.

This finding was assuredly a vic-
tory for the grievant, but the remedy
may have been disappointing.
Staudohar decided that the district was
to make whole the grievant and other
affected employees but not beyond 20
days prior to the filing of the grievance,
as is provided for in the parties’ bar-
gaining agreement. (Sacramento City

Unified School Dist. and SEIU, Loc 790
[5-26-06] 14 pp. Representatives: Anne
I. Yen, Esq. [Weinberg, Roger &
Rosenfeld], for the union; Martin H.
Kresse, Esq., and Eduard E. Erslovase,
Esq. [Ruiz and Sparrow], for the dis-
trict. Arbitrator: Paul D. Staudohar
[CSMCS Case No. ARB-04-3125].) &
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Arbitration Log

® Layoffs
* Salaries
* Merit Rules

Sonoma County Superintendent
of Schools and SEIU, Loc. 707, AFL-
CIlO (2-17-05; 14 pp.). Representatives:
Anne I. Yen, Esqg. (Weinberg, Roger &
Rosenfeld), for the union; Arthur A.
Wick, Esq. (School and College Legal
Services), for the county. Arbitrator:
Jerilou Cossack (CSMCS No. ARB-
04-2468).

Issue: Did the county violate either
the collective bargaining agreement or
merit rules when it laid off the grievant
without attempting to place her in a
vacant position?

Union’s position: (1) The grievant
had been a library/media technician
with the county since 1993. The deci-
sion to eliminate her position was made
on February 17, 2004. She was notified
informally of the layoff on March 8, and
formally on March 12, 2004.

(2) On March 9, the grievant re-
quested to move into the lower-class
legal receptionist position, which was
vacant between February 17 and 26.
The county responded by stating an
offer of employment had been made
prior to the grievant’s request, and that
the legal receptionist classification was
a higher-level position than that occu-
pied by the grievant.

(3) According to the agreement,
the county has a duty to avoid layoff
whenever possible and to make an ef-

fort to place employees identified for lay-
off in a vacant position for which the
employee is qualified. The employee may
request a voluntary demotion to a vacant
position in a lower classification or a
transfer to an equal vacant classification.

(4) The position of legal recep-
tionist is not a higher classification than
library/media technician. Classifica-
tion levels are determined according to
the salary schedule. In 2002, an addi-
tional $852 a month was added to the
salary schedule of the confidential unit.
This increase, known as “PERS-up,”
served to fund employee retirement
benefits and had no relationship to the
market value of the work performed.

(5) Pay rates of classifications are
determined based on market-value-re-
lated factors; therefore, the PERS-up
increase should not change a demotion
into a promotion.

(6) The PERS-up is similar to cash
in lieu of benefits. The cash in lieu of
benefits provision increases monetary
compensation and is counted in the to-
tal gross compensation for calculating
retirement allowances, but is not in-
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cluded in the salary schedule. The
PERS-up increase also should not be
included in the salary schedule.

(7) It is immaterial that the union
did not raise the subject of PERS-up
when it was adopted. At the time, there
was no SEIU member trying to transi-
tion into a position affected by the in-
crease.

(8) The absence of specific autho-
rization in the merit rules to disregard
the PERS-up amount is not a bar to
doing so.

County’s position: (1) The union has
not met its burden of proof and persua-
sion. The superintendent has the au-
thority to set salary schedules. The
union has presented no evidence that
the PERS-up contribution to the salary
schedule was illegal or illegitimate.

(2) The merit rules are clear.
Whether a change in assignment con-
stitutes a demotion or promotion de-
pends solely on the maximum salary
range. There is nothing in the merit
rules or bargaining agreement that
would permit or require ignoring a
portion of a classification’s salary.
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(3) Cash in lieu of benefits is ap-
plied on an individual basis to a select
few of SEIU unit members. The
PERS-up benefit applies to all classi-
fied employees. Therefore, the two are
not substantially similar and the PERS-
up benefit is properly included in the
salary rate for the position.

(4) The union did not raise the is-
sue of the PERS-up increase when it
was implemented. The failure of the
SEIU representative to foresee its im-
pact on layoffs is not a reason to ignore
the increase.

(5) The contract provides that the
county will make an effort to place an
employee identified for layoff in a va-
cant position, not that the county is re-
quired to do so.

(6) The legal receptionist position
was not vacant when the grievant re-
quested the transfer. On February 26,
an offer of employment was made to an
outside candidate.

Arbitrator’s decision: The grievance
is denied.

Arbitrator’s reasoning: (1) The
agreement obliges the county to “make
an effort” to place employees identified
for layoff in a vacant position. This ef-
fort is to be made within the param-
eters of the merit rules.

(2) The merit rules allow an em-
ployee slated for layoff to request a de-
motion or transfer to a vacant position.
The merit rules define demotion as a
change to a position in a class with a
lower maximum salary rate.

(3) There is nothing in the agree-
ment or merit rules that suggests a por-
tion of salary may be ignored. Under the
clear and unambiguous language of the

merit rules, the grievant was not eligible
for the legal receptionist position.

(4) Cash in lieu of benefits is not
applicable to every unit member, but
the PERS-up money is. Therefore, the
two are not substantially similar and the
position of legal receptionist has a
higher maximum salary rate than the
position from which the grievant was
laid off.

(Binding Grievance Arbitration)

® Dress Codes
® Contract Interpretation
* Uniform Policy

CDF Firefighters, Bargaining
Unit 8, and State of California,
Dept. of Forestry and Fire Protec-
tion (2-20-06; 29 pp.). Representatives:
Ronald Yank, Esqg. (Carroll, Burdick &
McDonough), for the union; Christopher
E. Thomas, Esg. (labor relations coun-
sel), for the Department of Personnel
Administration. Arbitrator: Katherine J.
Thomson.

Issue: Did the department violate
the parties’ agreement concerning the
T-shirt policy?

Union’s position: (1) The parties’
agreement states the time, place, and
circumstances under which firefighters
must wear uniforms. Firefighters may
wear an approved T-shirt in exceptional
circumstances. Company officers and
chief officers have the responsibility to
decide when and where the T-shirts may
be worn in lieu of the dress or work
uniforms.

(2) The T-shirt policy was dis-
cussed in 2004, when Governor
Schwarzenegger threatened not to fund
compensation increases called for in the

parties’ MOU. The union consented to
meet with the department to discuss mon-
etary issues and, as a quid pro quo, pro-
posed negotiating a T-shirt policy.

(3) The policy permits exceptions
to the usual rule of professional appear-
ance. The T-shirts may be worn at sta-
tions and base camps, regardless of
temperature, when there is little like-
lihood of public contact, or when pub-
lic contact will be incidental and will
not impart a negative perception.

(4) T-shirts are also permitted to
protect the comfort, health, and safety
of the firefighters. The policy allows
T-shirts when the comfort of the rank-
and-file firefighter, not the chief, is an
issue. Air-conditioning was not dis-
cussed at the bargaining table as a fac-
tor relevant to this determination.
Moreover, the potential for public con-
tact has no bearing on the exception for
comfort, health, and safety.

(5) Although it
firefighters are trained to handle heat ex-
posure, they bargained the T-shirt policy
in exchange for lower compensation.

(6) If T-shirts cannot be worn
when someone can see into the cab of
an engine on a public road, then the
agreement is meaningless. This also is
true if the presence of vendors or the
press — both of whom are often present
at an incident base — means T-shirts

is true that

cannot be worn.

(7) The policy directs company of-
ficers and chief officers to determine
on a case-by-case basis when T-shirts
may be worn. However, battalion chiefs
are not allowing them to do so, but in-
stead are announcing bright-line rules.



(8) The policy does not require the
union or an employee to complain be-
fore the officers decide what shirt can
be worn.

(9) The department should act in a
consistent manner, but different rules
are being applied in different fire
houses.

(10) The arbitrator’s decision
should accomplish the following:
should grant prospective relief that
gives guidelines and requires education
of the department; direct that no officer
at or above the rank of captain is to give
orders regarding the T-shirts unless
that officer is present to judge the work-
ing conditions; order all supervisors to
make decisions without requests or
complaints; instruct that the comfort
portion of the policy does not require
consideration of public contact; and
instruct that T-shirts may be worn all
day in the back of stations or in fire
camps unless the employee is assigned
to work with the public.

Department’s position: (1) The de-
partment did not violate the policy. The
work-response uniform is short-sleeved
and not too warm for a person paid and
trained to work in hot situations.
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(2) Firefighters need to look pro-
fessional. Failure to do so imparts a
negative public perception.

(3) The parties intended that the
agreement not prescribe hard and fast
rules. It gives company and chief offic-
ers the discretion to decide when T-
shirts should be worn.

(4) Chiefs need not be present to
determine when it is appropriate to
wear the T-shirt; they know what an air-
conditioned vehicle is like. If no one
complains, the chiefs have no reason to
know that someone is uncomfortable.

(5) An award in this grievance will
undermine the authority and discretion
of the battalion chiefs in the field. A
remedy that allows T-shirts always to
be worn in certain situations would es-
sentially write an addendum to the con-
tract, which is beyond the scope of the
arbitrator’s authority.

Arbitrator’s decision: The grievance
is sustained.

Arbitrator’s reasoning: (1) There is
no indication that the parties intended
that T-shirts always be allowed during
strike-team drives. As such, the policy
allows chiefs to prohibit wearing T-
shirts on strike-team drives when it is
not hot.
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(2) A complaint is not necessary to
trigger the right to wear a T-shirt.

(3) It makes no difference that
firefighters are trained to work in heat.
The policy considers firefighters’ com-
fort when it is not necessary to with-
stand hot conditions.

(4) The policy language indicates
that the weather-induced health, com-
fort, and safety exception is one that
applies even when there is contact with
the public.

(5) The possibility that employees
will be seen by the public or vendors is
not sufficient to disallow T-shirts. Ven-
dors are likely to be present at any inci-
dent base, and the mere likelihood that
vendors might be present would defeat
the incident-base exception, rendering
it meaningless. There will be, however,
times at an incident base when it is ap-
propriate to disallow T-shirts.

(6) A chief’s general instruction
that T-shirts are not allowed in any
place at any station violates the policy.

(7) 1t is ambiguous whether chief
officers or company officers should
make the T-shirt determination, but the
intent of the parties was that all em-
ployees look uniform. Thus, when a
battalion chief is in charge of a group
that is traveling or working together,
that chief has the responsibility to pro-
vide instructions on whether the T-shirt
may be worn. However, when firefighters
are in separate stations, the need for uni-
formity no longer exists and the officer in
charge should decide what shirt should
be worn. Bright-line rules from battalion
chiefs prevent case-by-case application
of the policy.
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(8) A directive that T-shirts cannot
be worn while on the road, even in hot
weather, violates the policy because it
does not leave room for fire captains to
consider the comfort of firefighters in
specific circumstances.

(9) Any order disallowing T-shirts
while driving to a station would violate
the policy if the weather conditions
caused employees to be uncomfortably
hot. The presence of air-conditioning
is not dispositive if there is evidence that
it still is uncomfortably hot in the cab.

(10) The department shall train or
orally educate company officers and
battalion chiefs on the terms of the
policy and its interpretation provided
in this award.

(Binding Grievance Arbitration)

* Layoffs
® Bargaining Unit Work

City and County of San Fran-
cisco and SEIU, Loc. 790 (3-31-06;
18 pp.). Representatives: Anne I. Yen, Esq.
(Weinberg, Roger & Rosenfeld), for the
union; Thornton C. Bunch, Jr., Esq.
(deputy city attorney), for the city. Ar-
bitrator: Frank Silver.

Issue: Did the city violate the par-
ties’ agreement by using employees
from non-SEIU bargaining units to
participate in citation walks?

Union’s position: (1) The environ-
mental control officer (ECO) class
specification entails enforcing compli-
ance with litter and environmental
municipal codes, including educating
the public and performing anti-litter
enforcement work.

(2) During the 2003-04 fiscal year,
the city laid off several ECOs. In Janu-

ary 2005, the city eliminated the re-
maining ECO positions. Although the
parties met and conferred regarding the
layoff, those discussions did not include
the anti-littering campaign that was
announced by the mayor on February
17, 2005.

(3) Prior to the 2005 elimination
of their positions, ECOs were the only
employees who regularly performed
anti-litter enforcement and education.
Although the managers had occasion-
ally issued litter citations in the past,
according to PERB precedent, if there
are overlapping job duties with non-
bargaining unit personnel, a unilateral
transfer that causes employees in the
unit to cease performing the work in
question is a violation of the labor
organization’s right.

(4) Although the city refers to those
on the walks as “volunteers,” the em-
ployees were on paid city time and had
the permission and cooperation of their
respective departments. Additionally,
the mayor’s letter stated training for the
walks was “mandatory,” and that the
walkers would be “assigned” to sched-
uled walks. Thus, bargaining unit work
was assigned to others within the mean-
ing of the agreement.

(5) That the city did not discipline
those who did not participate does not
change the fact that the work was as-
signed. The walks proceeded in regu-
lar, systematic fashion, and anti-litter
enforcement and education work has
gone forward while ECOs have lost
their jobs.

(6) The city failed to meet and con-
fer prior to implementing the anti-lit-
tering campaign, and the unilateral ac-

tion caused economic harm to the
ECOs as well as erosion of the bargain-
ing unit.

(7) When the mayor announced the
anti-littering campaign, he directed all
employees who were authorized to is-
sue monetary citations for littering to
attend training in preparation for their
assignment and organization into teams
that would walk throughout the city is-
suing litter citations.

(8) The city’s reliance on Police
Code Sec. 38 is misplaced. Although
that section has always given various
classes the authority to write litter cita-
tions, that work has been limited by the
union’s contractual and collective bar-
gaining rights.

(9) The city should be ordered to
cease and desist from assigning ECO
work to employees in other bargaining
units, and should reinstate affected
ECOs with backpay and interest.

City’s position: (1) Since 1987, the
authority to issue litter citations has
been vested in job classifications beyond
those represented by SEIU. As such, the
union cannot claim that the duty of is-
suing litter citations is exclusive to the
bargaining unit.

(2) Fiscal problems caused the city
to eliminate the ECO positions and
address littering through citation walks
that would effect “behavioral change.”
This occurred one month prior to the
initiation of the anti-littering campaign.
Therefore, there was no bargaining unit
work confined to SEIU employees at
the time the program was implemented,
and the city properly relied on the po-
lice ordinance that was in effect.



(3) The city met its obligation to
meet and confer on the layoff and job
elimination issues.

(4) The city has the contractual and
legal right to lay off employees and to
eliminate jobs within its civil service sys-
tem. Only the civil service commission
has the authority to restore job classifica-
tions once they have been eliminated.

Arbitrator’s decision: The grievance
is sustained.

Arbitrator’s reasoning: (1) Whether
the employees were required to partici-
pate in the walks under penalty of dis-
cipline is not determinative of whether
their participation represents a job as-
signment. They were acting as paid city
employees and with the cooperation of
their respective departments. There-
fore, the walks represented a job assign-
ment.

(2) Until January 2005, anti-litter
enforcement had been the province of
ECOs. Although the format of the
walks is different than the independent,
day-to-day work of ECOs, the basic job
functions are the same.

(3) The citations written by public
works managers and supervisors dur-
ing the walks represent a distinct as-
signment of that work to them. By lead-
ing the walks, the supervisors and man-
agers engaged in “patrolling,” a pri-
mary job duty of the ECOs. Therefore,
the assignment of new citation-writing
duties to those employees represents an
assignment of work to other bargain-
ing units.

(4) The parameters of bargaining
unit work arise out of collective bar-
gaining and past practice. In the ab-
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sence of evidence that litter code en-
forcement regularly has been assigned
to other classifications, it must be con-
cluded that the walks are bargaining
unit work.

(5) Although the ECOs had been
laid off and were not currently perform-
ing anti-litter enforcement work, there
is no evidence that the civil service clas-
sification had been rescinded.

(6) The ECOs were laid off only
one month before the organization of
the walks. This temporal proximity sat-
isfies the requirement that the work was
currently being performed by SEIU-
represented employees.

(7) Itis no defense that the city met
and conferred with the union about the
impact of the layoff. The city has the
right to lay off employees, but this right
is limited by a prohibition from assign-
ing current bargaining unit work to
non-SEIU-represented employees.

(8) The matter must be remanded
to the parties to consider the number
and identity of ECOs whose work has
been displaced by the walks and who
are therefore entitled to be reinstated
and made whole.

(Binding grievance arbitration)

® Contract Interpretation

SEIU, Loc. 4988, and Calaveras
County Water Dist. (5-18-06; 8 pp.).
Representatives: Matthew J. Gauger, Esq.
(Weinberg, Roger and Rosenfeld), for
the union; Jennifer R. Madden, Esq.
(Downey Brand), for the district. Arbi-
trator: Alan R. Rothstein (CSMCS No.
ARB-04-3067).
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Issue: Did the district violate the
parties’ agreement when it failed to in-
crease the pay of certain classifications?

Union’s position: (1) During nego-
tiations for the current contract, the
parties’ attempts to reach agreement on
job class descriptions and pay were
hampered by a lack of objective data.
In 2003, the district agreed to fund a
survey intended to develop a total com-
pensation study.

(2) The district agreed that, after
the study was complete, it would re-
open the MOU to negotiate compen-
sation and benefits, including issues
tabled as a result of the compensation
survey. Now that the study is complete,
all affected classifications must be in-
creased, in accordance with the study
recommendations. The district must
meet and confer on this issue.

(3) The district’s contention that
neither side is compelled to accept the
report and its recommendations is er-
roneous. The arbitrator should either
order the parties to negotiate and find
that the district did not negotiate in
good faith, order the district to imme-
diately implement changes based on the
report, or determine that no impasse
exists and require the parties to imple-
ment the study recommendations.

County’s position: (1) The language
of the agreement plainly and unam-
biguously states that neither the district
nor the union is compelled to accept
the report and its recommendations.

(2) The agreement merely requires
negotiations after publication of the
study report. Neither party is compelled
to accept any increases.
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(3) The district has negotiated in
good faith for over a year. There have
been at least seven different bargaining
sessions.

(4) The union seeks to require
implementation of select portions of the
study that benefit its members; its de-
mand wholly omits the fact that the dis-
trict has taken under consideration
many of the study’s recommendations,
has reclassified employee positions,
and has provided raises.

(5) The study was flawed because
the subject agencies were not truly
comparable or were irrelevant, and the
union provided false information to the
study evaluators.

(6) The arbitrator should rule that
the district has met its obligation to
negotiate and no further negotiations
are required pursuant to the agreement.

Arbitrator’s decision: Both parties
violated the agreement.

Arbitrator’s reasoning: (1) The lan-
guage of the agreement unambiguously
states that neither party is compelled to
accept the findings of the study. It is
equally unambiguous that the parties
were to reopen negotiations after the
study was complete.

(2) The negotiations did occur, but
the district made no meaningful pro-
posals to the union, and the union took
a “hard-line” position in negotiations.
Therefore, neither party bargained in
good faith, and the good-faith negotia-
tions mandated by the contract have not
taken place.

(3) The parties shall meet and con-
fer to discuss alignment of job classifi-
cations, how to acquire comparative

data, and identification of overpaid and
underpaid classifications so that they may
reach an agreement on these matters.
(4) The arbitrator retains jurisdic-
tion over implementation of the award.
(Binding Grievance Arbitration)

* Arbitrability
®* Demotion
* Waiver

Victor Valley Union High
School Dist. and CSEA, Loc. 243 (6-
11-06; 11 pp.). Representatives: Lacy L.
Gillespie (labor relations representa-
tive), for the union; Brian D. Bock, Esq.
(Atkinson, Andelson, Loya, Ruud &
Romo), for the district. Arbitrator: Jo-
seph F. Gentile.

Issue: Did the grievant relinquish
her permanency when she accepted a
demotion and thereby relinquish her
right to arbitrate her dismissal?

Union’s position: (1) The grievant has
permanency by virtue of her position
as a classified employee.

(2) The grievant did not relinquish
her right to permanency when she ac-
cepted a demotion from the position of
administrative assistant | to office as-
sistant 111, and she is entitled to arbi-
trate her grievance.

District’s position: (1) The agree-
ment covering the grievant’s demotion
clearly and unambiguously designates
the grievant as a probationary em-
ployee.

(2) Prior to completion of her pro-
bationary period, the grievant is not
entitled to file a grievance.

Arbitrator’s decision: The grievance
cannot proceed to a hearing on the
merits because it is not arbitratable.

Arbitrator’s reasoning: (1) The
grievant held the position of adminis-
trative assistant I. She voluntarily
moved from this position to that of of-
fice assistance 111. This move was a vol-
untary demotion.

(2) To effectuate this demotion, the
grievant signed an agreement that
stated she relinquished all rights to the
entitlements of her previous position
and that she must serve a six-month
probationary period before becoming
permanent in her new position.

(3) According to the terms of the
agreement, the grievant was a proba-
tionary employee, her dismissal was
within the time line established by the
agreement, and there was nothing in the
agreement to bring into question
management’s determination that the
grievant should be dismissed from her
position.

(4) The agreement mandates that
questions of arbitrability will be heard
and a decision reached on this issue
prior to further proceedings, should
such proceedings be found in order.

(5) According to the terms of the
MOU, the right to arbitrate is given to
employees only after they have served
their probationary period.

(6) Because the grievant had not
served her probationary period, the
matter is not arbitrable and may not
proceed.

(Binding Grievance Arbitration)



Resources

New Developments in the Public Sector

So far in 2006, CPER has updated four Pocket Guides
to keep you current on developments in public sector
employment relations.

The 7th edition of the Pocket Guide to the
Educational Employment Relations Act — packed with
five years of new legal developments — covers reinstatement
of the doctrine of equitable tolling, PERB’s return to its
pre-Lake Elsinore arbitration deferral policy, clarification of
the rules regarding the establishment of a prima facie case,
and an updated chapter on pertinent case law.

The 13th edition of the Pocket Guide to the
Meyers-Milias-Brown Act catches up on three years of
PERB and court rulings since jurisdiction over the act was
transferred to PERB; the Supreme Court ruling establishing
a six-month limitations period for MMBA charges before
PERB; changes in PERB precedent, including a return to
the Board’s pre-Lake Elisinore arbitration deferral standard
and reinstatement of the doctrine of equitable tolling; new
federal court developments in the constitutional rules
governing agency fees; and more.

Last published in 1996, the latest edition of the Pocket
Guide to the Ralph C. Dills Act (2nd edition) includes
recent developments relating to legislative approval of
collective bargaining agreements; discussion of new
Supreme Court cases that recognize civil service law limits;
and a new section on PERB procedures, including recent
reversals in pre-arbitration deferral law.

The newest edition of the Pocket Guide to Unfair
Practices details important developments in California’s
public sector labor law, including the Board’s new arbitration
deferral standard, restoration of the doctrine of equitable
tolling, and the addition of three new statutes to PERB’s
jurisdiction: Trial Court Employment Protection and
Governance Act, which governs labor relations between
California state trial courts and their employees; Trial Court
Interpreter Employment and Labor Relations Act, which
governs labor relations between the trial courts and court
interpreters; and Los Angeles Country Metropolitan
Transportation Authority Transit Employer-Employee
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Relations Act, which covers supervisory employees of the
transit agency.

For more information and to order, go to the CPER
website, http://cper.berkeley.edu/.

Breaking the Work/Family Mold

Society’s separation of work and family is no longer a
tenable model for employees or the organizations that employ
them, argues author Lotte Bailyn. Unless American
employers are willing to radically rethink some of their basic
assumptions about work, career paths, and time, both
employee and employer will suffer in today’s intensely
competitive work environment. Bailyn’s message was bold
when this book was originally published in 1993. Now
thoroughly updated to reflect the latest developments in the
organization of work, the demography of the workforce, and
attitudes toward the integration of work and personal life,
this second edition is equally compelling.

Bailyn finds that implementation of policies designed
to allow “flexibility” is rarely smooth and often results in
gender inequity. Using real-life cases, the author illustrates
the problems employees encounter in coordinating work and
private life, details how employers generally handle these
problems, and suggests models for innovation.

Breaking the Mold: Redesigning Work for
Productive and Satisfying Lives, by Lotte Bailyn (2006)
208 pp. Cornell ILR Press, http://www.ilr.cornell.edu/
ilrpress/. Hardcover $49.95; softcover $17.95.

Los Angeles Labor Negotiations Study

Thirty-five years ago, the City of Los Angeles adopted
its Employee Relations Ordinance and is now in the process
of evaluation and modernization. A recent study addresses
the challenges of labor negotiations with city employees. Los
Angeles is one of the largest employers in the state with over
45,000 workers. The majority are represented by 25 unions
in 40 bargaining units. The results of the study led to
recommendations to make the negotiating process more
efficient and effective.
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The study’s objectives were to review negotiations con-
ducted within the last three years for “lessons learned,” as
well as to review bargaining currently underway; to evaluate
and “map” the city’s current collective bargaining process;
to conduct a nationwide search for promising practices the
city could incorporate into the collective bargaining pro-
cess; to evaluate the fiscal impacts of labor negotiations; to
examine the role of, and incentives for, each party in the
process; to evaluate the labor-management relationships
outside of the bargaining process; and to identify opportuni-
ties for improving labor-management relations.

The full 92-page text of the Los Angeles Labor Rela-
tions Study can be accessed online by going to the website
of the Los Angeles City Controller, http://www.lacity.org/
ctr/audits/.

Econ. 101

Since economic information can, at times, be difficult
for the non-economist to find and understand, the Federal
Reserve Bank of St. Louis Research Library has created an
economic information portal designed with university and
government document librarians, students, and the general
public in mind. Entitled “Liber8,” the site provides a single
point of access to the economic information that the Federal
Reserve System, other government agencies, and data pro-
viders have to offer. International, national and regional
sources are available, as well as the IES (International Eco-
nomic Statistics) Database and more. Sources were specifi-
cally selected to be non-technical, simple to use, and easy to
understand

Liber8: An Economic Information Portal, http://
liber8.stlouisfed.org/.

Women Get Organized

Recognizing that women now comprise close to one-
half of the American workforce, a new report, “Women Or-
ganizing Women: How Do We Rock the Boat Without Get-
ting Thrown Overboard?” is a call to action. Unions must
organize large numbers of women to stem the current de-

cline in membership, and it cannot do so with an overwhelm-
ingly male force of organizers

The study was conducted last fall by the Berger-Marks
Foundation, a group dedicated to organizing women into
unions. The report highlights the experiences and insights
of skilled women union organizers brought together for a
retreat. Participants identified several major challenges they
face as organizers and obstacles they believe prevent other
women from entering the field of union organizing. Time
demands and travel associated with union organizing fig-
ured most prominently among them. Because most unions
still undervalue organizing as a whole and undervalue the
role of women organizers, many participants view themselves
as “second class among the second class.”

The reportincludes participants’ recommendations for
improving the position of union organizer and sets a roadmap
for the foundation as it looks ahead.

The full report, Women Organizing Women: How
Do We Rock the Boat Without Getting Thrown Over-
board, is available at http://www.bergermarks.org/, or a hard
copy can be ordered by emailing info@bergermarks.org/.

Early Childhood Care and Education Update

A groundbreaking California Early Care and Educa-
tion Workforce Study — a collaboration between the Center
for the Study of Child Care Employment (Institute of Indus-
trial Relations, University of California at Berkeley) and the
California Child Care Resource and Referral Network — is
available online.

The study is the result of telephone surveys conducted
with a randomly selected sample of 1,800 licensed child care
center directors and 1,800 licensed family child care home
providers in four regions throughout California. The survey
identified the number of home-based and center-based staff
working in licensed early care and education (ECE) posi-
tions; the educational qualifications of this workforce, ana-
lyzed by age, languages spoken, and ethnic background; and
wages and tenure of those working in licensed facilities.



The study showed important progress in the ECE field,
including an ethnically diverse workforce that more closely
reflects the diversity of young children than do K-12 public
school teachers, and that often exceeds education levels re-
quired by law. Although California does not require college
degrees of its ECE workforce, 25 percent of center-based
teachers currently hold a B.A. degree or higher, and 28 per-
cent hold an A.A. degree. But the study also found an ongo-
ing pattern of low salaries and high turnover as well as an
aging workforce of teachers and providers. This decade, as
California’s population of children ages 0 to 5 is projected to
increase by 15 percent, one-quarter of center teachers with
B.A. degrees or higher will be age 50 or older and approach-
ing retirement.

Statewide and countywide reports on licensed childcare
centers and family care providers, as well as study highlights,
can be found on the website of the Center for the Study of
Child Care Employment, http://www.iir.berkeley.edu/
cscce/.
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Public Employment Relations Board

Summarized below are all decisions issued by PERB in cases
appealed from proposed decisions of administrative law judges
and other board agents. ALJ decisions that become final because
no exceptions are filed are not included, as they have no
precedent value. Cases are arranged by statute — the Dills Act,
EERA, HEERA, MMBA, TEERA, the Trial Court Act, and
the Court Interpreter Act — and subdivided by type of case. In-
depth reports on significant board rulings and ALJ decisions

appear in news sections above.

Dills Act Cases
Unfair Practice Rulings

Exclusive representatives are not expected to satisfy
all unit members: UAPD.

(Meenakshi v. Union of American Physicians and Den-
tists, No. 1846-S, 5-24-06; 2 pp. + 8 pp. R.A. dec. By Member
McKeag, with Chairperson Duncan and Member Neuwald.)

Holding: Because exclusive representatives enjoy con-
siderable bargaining latitude and are not expected to satisfy
all unit members, the charge was dismissed for failure to
state a prima facie case.

Case summary: The charging parties, psychiatrists
and members of the Union of American Physicians and Den-
tists, alleged that UAPD violated the Dills Act by failing to
negotiate specific gains for psychiatrists.

The claim arose when the charging parties began lob-
bying for union support of a bargaining proposal to address
psychiatric staffing shortages. The psychiatrists wished to
alleviate the problem by increasing recruitment and reten-
tion incentives. The union responded to this proposal by
stating it could not justify increasing R and R incentives only
for psychiatrists, especially since there were staffing short-
ages to consider in other departments. The union decided
that it would bargain for increased R and R incentives for all
of its members, a strategy that had been successful in the past

Orders & Decisions

for achieving gains for psychiatrists. The charging parties
felt that this bargaining position failed to effectively address
their increased workloads and the shortage of psychiatrists.
They maintained that any proposal including an across-the-
board raise would unnecessarily sacrifice any chance the psy-
chiatrists had of gaining an increase. The charging parties
therefore alleged violations of the duty of fair representa-
tion, interference with protected rights, and a failure to meet
and confer in good faith.

Asan initial matter, the R.A. noted that individual unit
members do not have standing to allege failure to meet and
confer violations, and therefore she dismissed this charge.
With regard to the remaining allegations, the R.A. cited the
proposition set forth in Ford Motor Co. v. Huffman (1953)
345 U.S. 330, that exclusive representatives have consider-
able discretion to negotiate and are not expected or required
to satisfy all unit members. In addition, the duty of fair rep-
resentation does not bar a representative from making an
agreement that may have an unfavorable effect on some
members; nor is the representative obligated to bargain a
particular item benefiting certain unit members.

Moreover, the strategy proposed by the union previ-
ously had been successful in gaining a larger differential for
psychiatrists. Thus, the union’s rationale for pursuing this

Reprint Service

Copies of PERB decisions and orders are available from CPER
at $.30 a page. When ordering, identify the decision by the case
title and decision number given at the beginning of each abstract.
Send your prepaid order to CPER, Institute of Industrial Rela-
tions, 2521 Channing Way, University of California, Berkeley, CA
94720-5555. Make checks payable to Regents, U.C. (The number
of pages in each decision is indicated at the beginning of the
synopsis.) All orders will be filled promptly and mailed first class.

(Note: PERB headquarters in Sacramento will provide cop-
ies of decisions, currently at $5 a case, plus $3 shipping and han-
dling. Also, PERB decisions are collected in the government
documents section of all state depository libraries, including the
libraries of major universities. Most county law libraries and
major law school libraries also receive copies. The decisions also
are available on PERB’s website at http://www.perb.ca.gov.)




strategy was not undertaken in bad faith and was within the
scope of its discretion. The R.A. stated that because the union
“refuses to adopt a bargaining stance that could result in
greater gains for psychiatrists (at the possible expense of other
bargaining unit members), does not establish that the union
has breached its duty of fair representation.”

The board upheld the R.A.’s decision as the decision of
the board itself and dismissed the charge without leave to
amend.

Improper request to negotiate leads to dismissal of
charge: Dept. of Corrections.

(California Correctional Peace Officers Assn. v. State of
California [Dept. of Corrections], No. 1848-S, 8-9-06; 2 pp. + 8
pp. R.A. dec. By Member Neuwald, with Chairperson
Duncan and Member Shek.)

Holding: Because the union did not demand to bar-
gain the effects of a non-negotiable decision, the charge was
dismissed for failure to state a prima facie case.

Case summary: CCPOA filed an unfair practice
charge alleging the Department of Corrections engaged in
bad faith bargaining, unilaterally changed staffing levels, and
refused to provide requested information.

The charge arose from the temporary relocation of the
North Kern State Prison infirmary. The parties bargained
the impacts of the temporary relocation, and CCPOA later
demanded to bargain the impact of returning the infirmary
to its original site. In the later bargaining session, the de-
partment representative was removed from the table and, the
union alleged, the “entire day of negotiations was lost.” None-
theless, the parties managed to reach 21 tentative agreements.

In a subsequent bargaining session, the department’s
labor relations officer rejected all 21 previously reached ten-
tative agreements. Claiming they were not budgeted, the of-
ficer also discontinued an agreement relating to staffing lev-
els and eliminated a portion of staffing that had existed prior
to the infirmary’s relocation. This resulted in an increase in
safety concerns for correctional officers. In response, the
union requested budgetary documents, which the department
refused to provide. The department further rejected without
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comment or discussion all union proposals and agreed only
to proposals initiated by the department.

The R.Afound that the above allegations failed to state
a prima facie case under the “per se test” for an unfair prac-
tice. In explanation, the R.A. stated that staffing levels are
not within the scope of representation, though safety issues
are. However, the burden was on the union to request to
bargain the effects of these issues, which the union did not
do. Instead, the union based its charge on the modified staff-
ing levels, a decision outside the scope of bargaining. Addi-
tionally, the charge did not establish that the department
refused to negotiate the effects of changing staff levels. The
R.A. dismissed the charges accordingly.

The board adopted the R.A.’s decision as the decision
of the board itself, and dismissed the charge without leave to
amend.

EERA Cases
Unfair Practice Rulings

Refund procedure for non-chargeable expenses is al-
lowed: Kern High Faculty Assn., CTA/NEA.

(Maaskant v. Kern High Faculty Assn., CTA/NEA, No.
1844,5-19-06; 8 pp. + 7 pp- R.A. dec. By Member McKeag,
with Chairperson Duncan; Member Shek concurring.)

Holding: Although CTA was required to rebate non-
chargeable expenses, the charging party failed to avail him-
self of the rebate procedure and the claim was dismissed for
failure to state a prima facie case.

Case summary: The charging party, a teacher for the
Kern High School District and a non-member of the teach-
ersunion, had an ongoing objection to the union’s collection
and subsequent rebate of non-member fees.

CTA follows a deduction-escrow-refund procedure
that consists in part of the union rebating to agency fee pay-
ers funds not used for collective bargaining. These funds are
referred to as non-chargeable expenses. The fees can be de-
ducted in monthly increments from the employee’s paycheck
or the employee can choose to pay upfront ina lump sum to
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avoid payroll deductions. If agency fee payers do not pay the
lump sum or if they do not object to the union’s calculation
of fees, they receive the rebate for the entire year by Decem-
ber 7.

Because the charging party consistently objected to the
fee collection and rebate procedure, the union proposed that
he pay a lump sum minus the non-chargeable amount to
avoid waiting for a rebate. The charging party did not re-
spond to this proposal, but instead went to the union office
and wrote a check for the non-chargeable amount, writing
across the front of the check “request that undisputed agency
fee rebate be deducted DENIED.” The union did not cash
the check.

The charging party alleged that CTA’ collection and
rebate procedure was unlawful. He further alleged that CTAS
offer to make special accommodations for him was discrimi-
natory. The R.A. dismissed the charging party’s claims, cit-
ing O’Malley v. California Nurses Assn. (2004) No. 1673-H,
169 CPER 80. In O’Malley, the board held that when a union
has not taken fees from a non-member, there is no need to
afford the non-member the procedural guarantees to chal-
lenge the use or amount of fees. Because CTA had not cashed
the charging party’s check, the R.A. held that the union had
not accepted the fees and, as a result, the charging party did
not have standing to challenge the use or amount of fees.

The R.A. also cited Novato Unified School Dist. (1982)
No. 210, 54 CPER 43, which established that evidence of
adverse action is required to support a claim of discrimina-
tion. Here, the charging party did not respond to CTAS offer
to pay the lump sum minus the non-chargeable amount. He
instead wrote a check to the union for the full amount, writ-
ing on the check that the union’s offer was denied. The union
did not cash the check. The R.A. held that this did not consti-
tute an adverse action and dismissed the claim for failure to
state a prima facie case.

The board upheld the dismissal, but on different
grounds. The board ruled that the test for standing is whether
the union accepted the employee’s agency fee payment. Here,
the union’s acceptance of the check was enough to constitute
collection of fees, even though the union did not cash the

check. Further, there was no evidence to support the propo-
sition that CTA did not intend to accept fees from the charg-
ing party. To dispossess the charging party of standing, the
union would have had to take an affirmative act to com-
pletely relieve the employee of agency fee payer status, which
was not the case here. The charging party therefore did have
standing to bring the claim. Nonetheless, the board held that
he failed to state a prima facie case.

Under San Ramon Valley Education Assn. CTA/NEA (Ab-
bot and Caeron) (1990) No. 802, 84X CPER 7, CTAs proce-
dure of initially collecting the entire annual amount of dues
and later rebating the non-chargeable expenses is allowed.
In accordance with this holding, the board found the charg-
ing party’s assertion that the procedure was prohibited to be
without merit. Under the circumstances present in this case,
CTA would be required to rebate the non-chargeable ex-
penses. The charging party, however, failed to avail himself
of CTAs rebate procedure. Consequently, the board dismissed
the claim.

Member Shek concurred with this opinion, writing
that the charging party’s standing did not arise because the
union accepted his fees, but instead because he was required
to pay fees at all.

Duty of fair representation does not extend to
appeals process before PERB: Teamsters Loc. 228.

(Cardoso v. Teamsters, Loc. 228, No. 1845, 5-19-06; 4
pp. +5 pp. R.A. dec. By Chairperson Duncan, with Members
Shek and Neuwald.)

Holding: Because the union was not obligated to assist
the charging party in filing an unfair practice charge with PERB,
the claim was dismissed for failure to state a prima facie case.

Case summary: The charging party, a custodian for
the Alum Rock Union Elementary School District, dislo-
cated his shoulder and suffered extreme pain that hindered
his work performance. The charging party’s supervisor re-
quested that he relinquish his work keys, and the charging
party complied. Subsequent to this meeting, the district sent
a letter to the charging party, claiming that he had voluntar-
ily terminated his employment when he surrendered the keys.



As a result, the charging party filed an unfair practice
charge against the district. The charge was dismissed. The
charging party subsequently filed another unfair practice
charge, this time alleging that the union violated its duty of
fair representation by failing to assist him in his charge against
the district.

Relying on California State Employees Assn. (Sandberg)
(2004) No. 1694, 171 CPER 90, the R.A. held that the duty
of fair representation does not extend to the appeals process
before the board, and she dismissed the charge for failure to
state a prima facie case. The board upheld the R.A.’s deci-
sion but disagreed that Sandberg controlled.

In Sandberg, the board held that the duty of fair repre-
sentation does not extend to the appeals process before the
State Personnel Board, but did not specifically extend its
ruling to unfair practice charges before PERB. Instead, the
Sandberg board explained, California School Employees Assn.
(Mrvichin) (1998) Nos. 660 and 661, 77 CPER 86, and Los
Rios College Federation of Teachers, Loc. 2279 (Deglow) (2003)
No. 1515, 160 CPER 76, controlled. In Mrvichin and Deglow,
the board held that the duty of fair representation does not
extend to the filing of, or assistance in filing, an unfair prac-
tice charge before PERB. In accord with these decisions, the
present board dismissed the charging party’s charge for fail-
ure to state a prima facie case.

Sending response to incorrect office excuses un-
timely filing: CTA/NEA.

(Newark Teachers Assn., CTA/NEA v. Newark Unified
School Dist., No. Ad-354, 6-23-06; 3 pp. dec. By Chairperson
Duncan, with Members McKeag and Neuwald.)

Holding: A delay in filing caused by mailing a re-
sponse to a PERB regional office instead of headquarters
does not render the filing untimely.

Case summary: CTA/NEA attempted to file a re-
sponse to the district’s exceptions to an administrative law
judge’s proposed decision. This response was to be filed at
the PERB headquarters in Sacramento; however, CTA/NEA
mailed the response to the PERB regional office in Oakland.
The Oakland office forwarded the response to headquarters,
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but it arrived 11 days past the filing deadline. CTA/NEA
was notified by the appeals assistant that the response was
untimely and would not be accepted. Relying on Allan Hancock
JCCD (2004) No. Ad-340, 170 CPER 98, and North Orange
County Regional Occupational Program (1990) No. 807, 85
CPER 67, CTA/NEA appealed this determination.

In both Hancock and North Orange County, a filing was
timely except that it was sent to a regional office instead of to
headquarters. Based on the precedent established in those
cases, as well as CTA/NEAS diligence in making its request
and addressing the clerical error that resulted in filing at the
incorrect office, the board granted the appeal and accepted
the late-filed response.

Unlawful interrogation found, but not retaliation:
Contra Costa CCD.

(Pitner v. Contra Costa Community College Dist.; No.
1852, 8-21-06; 6 pp. + 24 pp. ALJ dec. By Member Shek,
with Member Neuwald; with Chairperson Duncan dissent-
ing in part.)

Holding: The compliant was dismissed because the
charging party failed to demonstrate retaliation for engag-
ing in protected activities. The district did violate EERA by
asking interview questions influenced by unlawful animus.

Case summary: This case arose when the charging
party, a part-time instructor at Diablo Valley College, re-
fused to side with management in a dispute resulting ina “no
confidence” vote against one of the college presidents.

The charging party and another college instructor ap-
plied for a full-time faculty position. At the time of applica-
tion, the charging party had been an instructor at the college
for 12 to 13 years. The other applicant, who eventually re-
ceived the position, had worked at the college for two years.
During the application process, a widely publicized contro-
versy arose over the implementation of a districtwide reor-
ganization plan. Faculty members, including the charging
party, informed the college president that if he persisted with
the reorganization plan they would call for a vote of “no
confidence.” When the president did not relent, the faculty
conducted such a vote.
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Subsequent to the vote, the charging party and his co-
worker were interviewed for the available full-time faculty
position. The college president and vice president of aca-
demic affairs used a set of scripted questions to interview
both candidates. The president stated he was concerned
mainly with the personality of the candidate, what kind of
college community member the candidate would be, and
how the candidate would grow and develop in the position.

In deviation from the script, the president asked the
charging party several questions regarding the campus cli-
mate; he did not ask these questions of the other candidate.
The charging party felt the questions were related to the “no
confidence” vote.

After the interviews, the candidates were rated by both
administrative and faculty committees, with the charging
party ranking last in the administrative vote and first in the
faculty vote. Because no consensus was reached, both recom-
mendations were forwarded to the chancellor pursuant to
the parties’ bargaining agreement. The charging party was
not offered the job, and he claimed this was in retaliation for
his involvement with the “no confidence” vote.

The charging party argued that because he was strongly
supported by the faculty, and because he failed in his inter-
view to come across as loyal to the administration, he was
passed over in favor of the candidate who demonstrated such
loyalty. The district claimed this was not so, and that the
chancellor, not the administrative committee, made the final
decision. There was no evidence, the district maintained,
that the chancellor was aware of the charging party’s involve-
ment in the “no confidence” vote, that the questions were
related to the charging party’s protected activity, or that a
reasonable person could construe them to be related. The
district further argued that it would not have found the charg-
ing party to be the most-qualified candidate, regardless of
his answers to the non-scripted questions, and that even if
the questions were found unlawful, that finding would be
rendered moot by the chancellor’s independent decision.

The ALJ found that the questions asked demonstrated
unlawful animus based on the charging party’s exercise of
protected activities. The ALJ also found, however, that based

on the candidates’ personalities reflected in the interviews
and in their teaching styles, the district had reason to find the
charging party was not the best candidate for the job. In
addition, the ALJ held that the chancellor’s decision not to
hire the charging party was not influenced by the “no confi-
dence” vote or the non-scripted questions. Accordingly, the
ALJfound the evidence insufficient to demonstrate that the
charging party would have been awarded the position but for
the questions about faculty allegiances. He therefore dis-
missed the claim that the district retaliated against the charg-
ing party because of his involvement in protected activity.

The ALJ also amended the charging party’s complaint
to include an unalleged charge of unlawful interrogation,
and found that the district violated EERA Sec. 3543.5(a) by
asking the charging party about protected activities. The
board adopted the ALJ’s decision as the decision of the board
itself.

Chairperson Duncan dissented from the board’ hold-
ing. He concluded that the complaint should have been dis-
missed because no reasonable person could have understood
the questions to be in relation to the charging party’s alle-
giance to faculty or management. Nor, in his view, did the
questions rise to the level of unlawful interrogation. Addi-
tionally, Duncan stated, the ALJ should not have expanded
the complaint as there was “no compelling reason to enter-
tain unalleged violations.” Nor did the ALJ clearly articu-
late his reasoning for entertaining the unalleged violations.

HEERA Cases
Unfair Practice Rulings

Where conscientious effort is made to timely file,
good cause may exist: CSU.

(California Faculty Assn. v. Trustees of the California State
University, No. Ad-355-H, 8-9-06; 4 pp. dec. By Member
McKeag, with Chairperson Duncan and Member Neuwald.)

Holding: Where a party makes a conscientious effort
to timely file, and the delay in filing did not cause prejudice
to any party, good cause may exist to excuse late filing.



Case summary: The California Faculty Association
filed an unfair practice charge alleging CSU unilaterally
and unlawfully increased the contracting out of work. After a
formal hearing, a proposed decision was served on the par-
ties. May 1, 2006, was the original deadline for CFA to filea
statement of exceptions to the decision. Both parties agreed
to extend this deadline to May 15.

PERB Reg. 32310 provides that a response to a state-
ment of exceptions must be filed within 20 days following
the date of service of the statement. According to this regula-
tion, had CFA filed on May 15 as agreed upon, CSU’s dead-
line for filing a response would have been June 9. CFA, how-
ever, filed on May 11, which, according to Reg. 32310, short-
ened CSU’ deadline to June 5. CSU nonetheless filed on
June 9, asserting that when the parties agreed to extend CFAs
deadline to May 15, they also agreed that the opposition
would be due on June 9. CFA denied recollection of such an
agreement.

The board has discretion to excuse late filings upon a
showing of good cause. Precedential PERB decisions United
Teachers of Los Angeles (Kestin) (2003) No. Ad-325, 162 CPER
82, and Barstow Unified School Dist. (1996) No. Ad-277, 119
CPER 80, have reasoned that good cause is a flexible stan-
dard, defined and constrained by considerations of fairness,
reasonableness, and honesty in mistake. The board has addi-
tionally ruled that good cause exists only when the party
makes a conscientious effort to timely file and the delay did
not cause prejudice. Here, the board found it clear the par-
ties discussed filing the opposition on June 9. It therefore
was reasonable for CSU to believe the deadline was June 9,
and it made a conscientious effort to file on what it believed
was the proper date. The board noted that CFA had not
claimed prejudice due to the late filing, and indeed, that
CFA would have granted a request for an extension had one
been requested. Because of the above, the board found good
cause to excuse the late filing.
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No violation when adverse action taken two months
after protected activity: U.C. Regents.

(Coalition of University Employees v. Regents of the Uni-
versity of California, No. 1851-H, 8-21-06; 3 pp. + 6 pp. R.A.
dec. By Member Neuwald, with Chairperson Duncan and
Member McKeag.)

Holding: Because there was neither disparate treat-
ment nor a nexus between the adverse action and protected
activity, the claim was dismissed for failure to state a prima
facie case.

Case summary: This case came before the board on
appeal from the dismissal of an unfair practice charge. In its
claim, CUE alleged that the university retaliated against a
union member for engaging in protected activities.

The employee was a clerical worker for the university,
as well as a prior CUE local-chapter vice president. In 2004,
the employee demonstrated support for an AFSCME strike.
Shortly thereafter, the university issued the employee a
“meets or exceeds expectations” evaluation in which it down-
graded him for his participation in the strike. The employee
appealed the negative evaluation, and the university deleted
reference to the strike and upgraded the evaluation. Two
months later, the employee’s supervisor issued a counseling
memo to the employee, claiming he was behaving disre-
spectfully. CUE contended the supervisor issued the coun-
seling memorandum in retaliation against the employee for
appealing his earlier performance evaluation, an action that
is protected by HEERA.

The R.A. found that these facts did not establish a prima
facie case. The employee did engage in a protected activity,
but two months had passed between this activity and the
issuance of the counseling memo. Thus, the facts did not
demonstrate the requisite nexus between the protected ac-
tivity and the adverse action. In addition, CUE failed to show
the university disparately treated the employee or deviated
from established procedures. The R.A. dismissed the case
accordingly.

On appeal, CUE claimed it had not received the board
agent’s warning letter stating the deadline for an amended
claim, and it therefore had good cause to offer new evidence
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on appeal. The board disagreed, relying on State of Califor-
nia (Dept. of Corrections) (2006) No. 1806, 77 CPER 78, in
which it stated that a letter correctly addressed and mailed is
presumed to have been received. In addition to this finding,
the board upheld the R.A.’s decision as the decision of the
board itself, and dismissed the charge without leave to amend.

PERB refuses to intervene in internal union affairs:
CUE.

(Higgins v. Coalition of University Employees, No. 1855-
H, 8-29-06; 2 pp. + 7 pp. R.A. dec. By Chairperson Duncan,
with Members Shek and McKeag.)

Holding: The charge was dismissed because there was
no showing of a substantial impact on the relationship be-
tween the charging party and her employer.

Case summary: The charging party, a former state-
wide president of CUE, alleged that CUE violated HEERA
by removing her from her position as president.

A member of CUE’s executive board filed charges
against the charging party, alleging 15 separate charges of
misconduct. The executive board found reasonable cause
for the allegations and ordered a hearing on the matter. The
judicial panel found the charging party guilty of 8 of the 15
counts, and removed her from office. The charging party
was not fined or suspended from union membership.

Internal union affairs are immune from PERB review
unless they substantially impact the relationship between
unit members and their employer, and thus implicate a duty
of fair representation. The R.A. cited PERB decisions estab-
lishing this precedent, including California State Employees
Assn. (Hackett) (1993) No. 1012-S, 102 CPER 37, and Cali-
fornia State Employees Assn. (Garcia) (1993) No. 1014-S, 102
CPER55. The R.A. also listed examples where the board had
intervened in internal union affairs, such as California Union of
Safety Employees (Coelho) (1994) No. 1032-S, 105 CPER 70, in
which the union filed a citizen’s complaint with a unit member’s
employer and then refused to represent the member in the re-
sulting investigation. In Coelho, the board found a violation did
exist because the union’s conduct directly impacted the unit
member’s relationship with his employer.

Such was not the case here. The R.A. found that the
charging party failed to present any evidence that the union’s
conduct substantially impacted her relationship with the uni-
versity. The board upheld the R.A.’s decision as the decision
of the board itself, and dismissed the charge without leave to
amend.

No employer interference found when union acted
outside scope of agreement: U.C. Regents.

(Coalition of University Employees, Loc. 6 v. Regents of the
University of California; No. 1854-H, 8-29-06; 2 pp. + 7 pp.
R.A. dec. By Member Neuwald, with Chairperson Duncan
and Member McKeag.)

Holding: Because the union posted flyers beyond the
bargained-for area, the charge was dismissed for failure to
state a prima facie case.

Case summary: In a charge relating to union-access
rights, CUE claimed that the university violated HEERA
when it removed union flyers from campus bulletin boards.

The parties’ bargaining agreement provided that CUE
would have access to and use of general-purpose bulletin
boards. CUE representatives posted flyers on bulletin boards
at the university’s Mount Zion campus. The bulletin boards
were not general purpose, and university security removed
the flyers at the request of the San Francisco fire marshall.

In order to establish a prima facie case of unlawful
interference, the charging party must establish that the
respondent’s action caused harm to employee rights and that
HEERA provides the claimed rights. In this instance, the
parties bargained over union access rights, including the
posting of union notices. The union, however, posted the
notices outside of the bargained-for area. As such, the
university’s removal was not unlawful.

In light of the above facts, the R.A. dismissed the charges
against the university. The board upheld the R.A.’s decision
as the decision of the board itself, and dismissed the charge
without leave to amend.



Right to representation exists only in limited cir-
cumstances: CSU.

(California State University v. Trustees of the California
State University, No. 1853-H, 8-29-06; 2 pp. + 11 pp. B.A.
dec. By Member McKeag, with Chairperson Duncan and
Member Shek.)

Holding: Because the union failed to establish a nexus
between the alleged adverse action and protected activity, the
claim was dismissed for failure to state a prima facie case.

Case summary: The union filed an unfair practice
charge against CSU, alleging that it had retaliated against a
unit member, Dan Necochea, for engaging in protected ac-
tivities; had made unilateral changes to the terms and condi-
tions of employment; and had failed to provide the union
with requested information.

The affected employee worked for San Diego State’s
physical plant department in its materials and services ware-
house. The university notified MSW employees that it in-
tended to contract out MSW work to a private company and,
as a result, MSW employees would be reassigned. The uni-
versity and the union met and conferred over the impact of
this action; Necochea was a member of the bargaining team.

After implementation of the contracting out, Necochea
was assigned to a different position, after which he com-
plained of health problems and was placed on administra-
tive leave. The union expressed concern that the university
had unilaterally altered Necochea’s work assignment. In re-
sponse, the university provided the union with a description
of Necochea’s position, which showed no changes from his
previous assignment.

After returning from leave, Necochea again was reas-
signed, this time to the basement of a campus parking struc-
ture. Necochea expressed his displeasure to the assistant di-
rector of the physical plant, calling the job “horse shit.” The
day after Necochea made this comment, he was asked to
report to the assistant director. The union was concerned the
meeting was disciplinary in nature and requested that a union
steward be present. The university maintained the meeting
was not disciplinary. At the meeting, Necochea was issued a
letter of reprimand regarding his comment.
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Following his reassignment to the basement, Necochea
once again suffered respiratory health problems and went on
administrative leave. The university asked Necochea to at-
tend a meeting regarding his injured-worker status. Necochea
requested union representation but was told no representa-
tive would be allowed since the meeting was not disciplinary
in nature. Necochea felt the meeting was an indication he
would soon be put on medical retirement, and he felt union
representation would have helped him understand his
choices.

Citing the above facts, the union claimed CSU vio-
lated Necochea’s rights by retaliating against him, denying
him union representation, and unilaterally changing his work
assignment.

The R.A. found that the union demonstrated two of the
three elements necessary for retaliation. Necochea was a
member of the union and the adverse action occurred in
close proximity to his exercise of protected conduct.
Necochea failed, however, to establish a nexus between the
adverse action and the protected conduct. In addition, the
union did not demonstrate the university had disparately
treated Necochea or deviated from past practice when it trans-
ferred him. The R.A. found this also true of the written repri-
mand. Mere participation in union activities, the R.A. wrote,
does not insulate an employee from disciplinary action.

The R.A. further found that under the Weingarten rule,
Necochea was not entitled to representation. Weingarten es-
tablished that the right to representation applies only when
the employee has a reasonable basis to believe discipline
may result from a meeting or when highly unusual circum-
stances exist. PERB precedent has established that if the pur-
pose of a meeting is to present a final disciplinary memo, no
right to representation exists. With regard to the charge of
unilateral change, the R.A. found the university was not ob-
ligated to negotiate work assignments that are reasonably
comprehended within the scope of existing duties.

The R.A. dismissed the union’s claim, finding it failed
to state a prima facie case. The board agreed and adopted the
R.A.’s position as the position of the board itself and dis-
missed the case without leave to amend.
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MMBA Cases
Unfair Practice Rulings

Untimely filing: SEIU Loc. 790.

(Paez v. SEIU Loc. 790, No. Ad-356-M, 8-10-06; 2 pp.
dec. By Member Neuwald, with Chairperson Duncan and
Member Shek.)

Holding: The appeal was dismissed as untimely filed.

Case summary: The charging party appealed an ad-
ministrative determination that his request for reconsidera-
tion was untimely. A request for reconsideration must be
filed within 20 days of service of the final decision. The
charging party filed his request nearly six months after ser-
vice of the final decision and did not state good cause for the
delay. As such, his request was untimely, and the board de-
nied his appeal.

Asserted facts fail to show violation of MMBA:
County of Santa Cruz.

(Health Services Agency Physicians Assn. v. County of Santa
Cruz, No. 1849-M, 8-16-06; 2 pp. + 16 pp. R.A. dec. By
Chairperson Duncan, with Members Shek and Neuwald.)

Holding: The charge was dismissed for failure to state
a prima facie case because the charging party could not dem-
onstrate violation of the MMBA.

Case summary: The association alleged that the
county violated the MMBA and local rules by making uni-
lateral changes to the MOU, denying requests for informa-
tion, bypassing the union to deal directly with unit members,
and discriminating against unit members who engaged in
protected activities.

This unfair practice charge arose when the charging
party was certified as the exclusive representative of a unit of
clinic physicians and psychiatrists. Employees in the unit
were previously represented by SEIU Loc. 415, and the
change of representative required the parties to meet and
negotiate an initial MOU.

During negotiations, the county refused to consider
extra-help employees as part of the union’s bargaining unit.

The county also discussed altering work hours but ultimately
decided not to do so. One month after negotiations began,
the charging party obtained a copy of the county’s budget,
which proposed layoffs for 1.55 FTE positions. The budget
later was amended to include the elimination of an unfunded
and vacant physician position.

The charging party requested a seniority list for the
positions in its unit, as well as the specific numeric codes for
the positions recommended for layoff. After a second re-
quest, the county provided the seniority list but was unable
to provide position codes until the board approved the bud-
get. SEIU requested that the county send out a letter to its
bargaining unit employees in departments and classifica-
tions identified for cuts. The county did so, but it was not a
layoff notice nor was it required by the MOU. The county
did not send this letter to the association’s unit members.

Two months into negotiations, an employee who was
not the least-senior was notified that he was scheduled for
layoff. This notice came shortly after he testified on behalf of
a coworker in a PERS hearing regarding seniority credits.
The coworker for whom the PERS hearing was held also
was slated for layoff; he was the least-senior unit member.

Based on the above facts, the union alleged the county
made unilateral changes to the MOU, denied requests for
information, bypassed the union to deal directly with unit
members, and discriminated against unit members for en-
gaging in protected activities. The R.A., however, disagreed,
and found that the charging party failed to establish a prima
facie case for any of its charges.

To establish a case of unilateral change, the charging
party must show that the employer implemented, without
notice or opportunity for negotiation, a change in policy
concerning a matter within the scope of representation. That
was not the case here. Extra-help employees were not per-
manent positions and thus were not part of the bargaining
unit; the county only considered changing work hours but
did not do so; the county had no obligation to provide the
association’s unit members with letters similar to those sent
to SEIU; and the county did meet with the union regarding
layoffs. Further, the county complied with the union’s re-



quest for a seniority list. There was a delay in providing
position codes, but the information was provided to the union
as soon as it became available.

In regard to the union’s charge of discrimination
against unit members who participated in protected actions,
the R.A. found that the requisite nexus between the protected
activity and the layoffs was not present. The county laid off
the least-senior physician, an action consistent with the prior
SEIU/county MOU and past practice. The charging party
did not provide identifying information for the not-least-
senior unit employee who was laid off, and thus there was
insufficient information to support a charge of discrimina-
tion for engaging in protected activities.

The R.A. dismissed all of the charges against the county
for failure to state a prima facie case. The board upheld this
decision and adopted the R.A.’s decision as the decision of
the board itself.

Non-unit member lacks standing: Modesto Irriga-
tion Dist.

(Tacke v. Modesto Irrigation Dist., No. 1856-M, 9-1-06;
3pp. +6 pp. R.A. dec. By Member McKeag, with Chairper-
son Duncan and Member Shek.)

Holding: Because the charging party was not a mem-
ber of the class he alleged was harmed, he did not have stand-
ing to bring a claim and the case was dismissed.

Case summary: The charging party, a senior electri-
cal engineer for the Modesto Irrigation District, brought an
unfair practice charge against the district, alleging it inter-
fered with protected employee rights.

The charging party claimed that the interference oc-
curred during an election that would allow members of the
utility service maintenance unit to decide whether to ap-
prove an agency shop arrangement and impose an agency
fee on non-union members of the unit.

Thirteen days before the election, the district posted
flyers stating when the election would be held, and listed the
voting locations and times during which unit members could
vote. No other means of notifying USM bargaining unit
members was provided, although the district previously had
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communicated with its employees by email, memorandum,
or letter regarding other employment-related matters.

The charging party expressed concern to the state me-
diator that the flyers provided inadequate notice of the elec-
tion. The state mediator told the charging party the notices
were sufficient. She further indicated that she had encour-
aged the district to issue acommunication to unit members
by whatever method it thought appropriate, including email,
although it ultimately did not do so.

The charging party alleged that the posted notices were
insufficient and interfered with employees’ protected rights
to vote in the election.

The R.A. ruled that the facts provided did not state a
prima facie case. The charging party was not a member of
the USM bargaining unit; thus, he was not a member of the
class he alleged had been harmed, and he did not have stand-
ing to bring a claim. Moreover, the R.A. stated, even if the
charging party had standing, the charge did not provide suf-
ficient evidence to state a prima facie case. Relying on Chaffey
Joint Union High School Dist. (1988) No. 669, 78 CPER 56,
in which the board considered whether an employer inter-
fered with employees’ rights in the conduct of an agency fee
election, the R.A. applied a totality of circumstances test. He
concluded that the charge alleged only that the district did
not utilize additional methods of communicating with em-
ployees, not that the district failed to adequately maintain
posted notices. Further, there were no specific examples dem-
onstrating that employees were unable to reach the polling
locations during voting hours. Thus, there was insufficient
evidence to establish a prima facie case of interference, and
the R.A. dismissed the claim.

On appeal, the board did not consider the district’s
response as it was untimely filed. The district requested ac-
ceptance of its late-filed response, claiming good cause. The
district argued that it waited to file because it expected to
receive an additional notice from the board regarding time
lines, and because a key district employee had injured his
back and was unable to “craft a complete response.” The
board rejected these arguments, ruling that neither stated
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good cause. The board upheld the R.A.’s decision as the de-
cision of the board itself and dismissed the case.

Duty of Fair Representation Rulings

No duty of fair representation exists in extra-con-
tractual forums: CTA.

Welch v. California Teachers Assn. and Oakland Educa-
tion Assn., No. 1850, 8-17-06; 2 pp. + 9 pp. R.A. dec. By
Member Neuwald, with Chairperson Duncan and Member
Shek.)

Holding: Because CTA had no duty to represent the
charging party in a court of law, the charge was dismissed for
failure to state a prima facie case.

Case summary: The charging party, a former intern
teacher for the Oakland Unified School District, claimed
that CTA breached its duty of fair representation by failing
to adequately represent her regarding her termination.

One month after she was hired as an intern teacher, the
charging party filed a claim with CalOSHA, complaining
that her classroom was contaminated with asbestos and dan-
gerous levels of mold. Shortly after the charging party filed
her complaint, the district transferred her to a school where
she was attacked, beaten, and injured by a group of students.
The charging party subsequently claimed she did not feel
safe at the school and was afraid to teach there. Corresponding
with this event was a false allegation against the charging party,
accusing her of erratic and abusive behavior towards the stu-
dents. The charging party later was exonerated of these accusa-
tions but nonetheless was terminated from her position.

After her termination, the charging party sought assis-
tance from OEA, which referred her to CTA. CTA stated
that it would provide the charging party with legal represen-
tation only if she withdrew complaints she had filed with
CalOSHA and the Equal Employment Opportunity
Comimssion. The charging party complied with this request,
later finding that CTA allegedly was interested primarily in
using her case to establish precedent recognizing that tem-
porary teachers are entitled to the rights and protections of
probationary teachers. CTA refused to assist her with com-

plaints regarding negligence, safety violations, defamation,
and retaliation for whistleblowing, but it assured her she
would be reinstated and at that time could raise these issues.
The district, however, did not reinstate the charging party
but instead sent her a letter stating she was non-reelected for
the 2001-02 school year, pending the outcome of her case.

A Court of Appeal ultimately upheld CTA’s charge
that temporary teachers are entitled to the rights of proba-
tionary teachers and ordered that the charging party be rein-
stated to her position. CTA urged the court to publish its
decision, and when the charging party finally read it, she
found that the decision contained false allegations against
her that CTA had never moved to strike.

After the Court of Appeal issued its ruling, the charg-
ing party asked CTA to seek enforcement of the reinstate-
ment order. CTA first refused, but later complied on the
condition that it be allowed to seek a second legal opinion
defining “reinstatement.” CTA filed the new suit but refused
to challenge the validity of the district’s letter of non-reelec-
tion. Because CTA did not issue a challenge, the court up-
held the letter’s validity, a decision CTA refused to appeal.
Due to these actions, the charging party alleged CTA delib-
erately prevented her reinstatement in order to pursue the
second legal precedent.

The R.A. found that CTA did not have a duty to repre-
sent the charging party in a court of law, and thus the above
facts did not prove a prima facie case. The charging party
filed her charge against CTA rather that OEA. Because OEA
is designated as the exclusive representative of certified em-
ployees, it alone has the duty to fairly represent bargaining
unit members. The R.A. further found that the duty of fair
representation applies only to contract negotiations, admin-
istration of the bargaining agreement, and the handling of
grievances. Accordingly, while a union may voluntarily rep-
resent employees in extra-contractual forums, it has no duty
to do so.

On appeal, the charging party included OEA in the
charge, arguing that it should have taken the grievance to
arbitration rather than refer the case to CTA. The R.A. found
this action by OEA was not arbitrary, discriminatory, or made



in bad faith, the showing of which is necessary for a prima
facie case. Moreover, as was the case with CTA, OEA had no
duty to represent the charging party in an extra-contractual
forum.

The charging party also included in the amended
charge a claim that, under Lane v. IUOE Stationary Engi-
neers, Loc. 39 (1989) 212 Cal.App.3d 164, 82 CPER 22, the
duty of fair representation attached once OEA volunteered
to represent her in an extra-contractual forum. The R.A.
disagreed, noting that PERB has not adopted this theory, but
instead has ruled that the view articulated in Lane can be
pursued only in state court.

In accordance with the above findings, the R.A. dis-
missed the charges. The board adopted the R.A.’s decision as
the decision of the board itself, and dismissed the charge
without leave to amend.

Non-unit member lacks standing: IBEW Loc. 1245.

(Tacke v. IBEW Loc. 1245, No. 1857-M, 9-1-06; 2 pp. +
6 pp. R.A. dec. By Member McKeag, with Chairperson
Duncan and Member Shek.)

Holding: Because the charging party was not a mem-
ber of the class he alleged was harmed, he did not have stand-
ing to bring a claim and the case was dismissed.

Case summary: Based on the same set of facts de-
tailed in Tacke v. Modesto Irrigation Dist., above, the charging
party brought an unfair practice charge against IBEW Loc.
1245, alleging it breached its duty of fair representation and
interfered with protected employee rights by entering into
an election agreement that was biased against non-union
members. The charging party claimed that the interference
occurred during an election that would allow members of
the utility service maintenance unit, which is exclusively rep-
resented by IBEW, to decide whether to approve an agency
shop arrangement and impose an agency fee on non-union
members of the unit.

The R.A. ruled that the facts provided did not state a
prima facie case. The charging party was not a member of
the USM unit; thus, he was not a member of the class he
alleged had been harmed and did not have standing to bring
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aclaim. Moreover, the R.A. stated, even if the charging party
had standing, the charge did not provide sufficient evidence
to state a prima facie case. The R.A. found that there was
insufficient evidence to show the union selectively informed
only union members of the election or otherwise interfered
with unit members learning about the election. Further, the
R.A. found no evidence or specific examples demonstrating
that employees were unable to reach the polling locations
during voting hours. Thus, there was insufficient evidence
to establish a prima facie case, and the R.A. dismissed the
claim. The board upheld the R.A.’s decision as the decision
of the board itself.
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