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l e t t e r  f r o m t h e  e d i t o r

 

Dear CPER Readers: 

As we were putting the final touches on this issue of CPER, a plan to address 
the country’s grave financial predicament had yet to be hammered out. Reasonable 
minds can —and do — differ over what is the best plan of action. But, a few things 
seem clear. 

One is that the American people are not happy about being left holding the 
bag and taking the fall for Wall Street’s mistakes and bad judgment. Lawmakers 
throughout the country — Republicans and Democrats alike — got an earful from 
their constituents back home. The message — taxpayers resent having to write the 
$700 billion check. 

Another thing that appears certain is that the scope of the economic crisis could 
be huge. It’s a little scary to hear people comparing the current state of affairs to the 
“Great Depression.” That’s one likening I’d just as soon forego. 

This issue includes stories that describe how the state’s own financial prob-
lems — and the faulty budget process — have come home to roost on public sector 
employers and employees. Close to home, Governor Schwarzenegger reached into 
the university’s budget and eliminated all funding for the Miguel Contreras Labor 
Program, a joint venture of the UCLA and UC Berkeley Labor Centers’ Institutes 
for Research on Labor and Employment. 

As the national economic blunders trickle down to make more trouble for the 
State of California and its cities, counties, school districts, and higher education 
institutions, we all will be tested. As practitioners, you’re going to have to make 
hard decisions and become even more creative problem solvers. 

During belt-tightening times like these, it is especially important to preserve 
and strengthen a dialogue that facilitates and encourages an exchange of ideas and, 
hopefully, some inventive solutions. The old cliché about thinking outside the box 
could not be more vital. 

I hope that CPER can be a place to bring your good ideas and strategies to light 
with the goal of serving the entire public sector community on both sides of the 
bargaining table. 

Please don’t hesitate to call me and share your positive and innovative ideas 
during the challenging time ahead. 

Sincerely,

Carol Vendrillo
CPER Editor 
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U.S. Supreme Court Rejects 
‘Class-of-One’ Theory of 

Equal Protection
Melanie M. Poturica and David A. Urban

Public sector employers were on the brink of heightened judicial scrutiny until 
the United States Supreme Court rejected the “class of one” theory as a basis for an 
Equal Protection claim. This summer, in Engquist v. Oregon Department of Agricul-
ture,1 the United States Supreme Court decided a case of considerable importance 
to public sector employers. In Engquist, the court considered whether the United 
States Constitution’s Equal Protection Clause requires that every employment 
decision of state and federal agencies have a “rational basis.” If the court had found 
that Equal Protection did impose a rational basis requirement, then public sector 
employees, even at-will employees, could challenge the legitimacy and rationality 
of employment decisions in federal court. 

Presumably at issue in this case were employment decisions to terminate, 
demote, discipline, or take other action. The plaintiff’s assertion was that if manage-
ment made the employment decision based on subjective dislike of the employee, 
favoritism, or other reasons too petty to qualify as “rational,” the employer would 
be liable and possibly incur punitive damages in favor of the employee. 

The vehicle for this proposed rational basis review was the “class-of-one” 
theory of equal protection. The Engquist case and the theories underlying it do not 
make easy reading for non-lawyers, or even for lawyers. Fortunately the proposed 
class-of-one theory in the context of public sector employment expired with the 
court’s Enquist decision. As a result, human resources officers and labor lawyers do 
not need to change their practices. 

The Engquist case nevertheless merits careful study because it illustrates primary 
forces underlying developments in public sector employment law — the constitu-
tional restrictions on the government as employer, the hesitancy of the judiciary to 
become embroiled in employment disputes, the need for the government employer 
to exercise some unfettered discretion in its operations, and the principle that judges 
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should have the ability to review alleged improper actions by 
the government as an employer. 

Equal Protection and the ‘Rational Basis’ Test

The concept of equal protection dates back to the consti-
tutional amendments following the Civil War. The Fourteenth 
Amendment of 1868 provides that “no state shall…deny to any 
person within its jurisdiction the equal protection of the laws.” 
Although equal protection applies only 
to the government, it applies to virtually 
all branches of it. The U.S. Supreme 
Court has interpreted equal protection 
to apply to any state actors, including 
districts, counties, and cities.2

The Supreme Court has established 
the following three levels of “scrutiny” 
for testing equal protection claims 
against government decisions: strict 
scrutiny, intermediate scrutiny, and 
rational basis review. Courts apply strict 
scrutiny when the government action 
in question discriminates against a sus-
pect class, such as a racial group.3 Strict 
scrutiny also is invoked when no suspect 
class is implicated, but the government 
action impacts a fundamental right, such 
as the right to vote.4  

Intermediate scrutiny is a less strin-
gent but still searching test. It applies to government action 
that allegedly discriminates based on certain other specific 
classifications, such as gender.5

All other types of government actions are thought to be 
subject to rational basis review.6 A law survives rational basis 
review “so long as it bears a rational relation to some legitimate 
end.”7 This is a relatively easy test to satisfy. Essentially, a law 
will be upheld if there is any plausible basis for it. A court will, 
however, find a law lacking in a rational basis if it could have 
been motivated by nothing other than ill-will or prejudice 
against a particular group.8

The Class-of-One Theory of Equal Protection

The class-of-one theory of equal protection rests on a 
logical progression from the constitutional theories described 
above. Because all laws and government action rest on distinc-
tions between organizations or persons, they all operate to sort 
persons into “classes” — for example, people who have not 
paid their taxes, people who are entitled to academic grants, 
or people who have purchased real property. Thus, the theory 

goes, because all laws and government 
decisions separate persons into “classes” 
to some extent, all laws and government 
decisions should be subject to “rational 
basis” review. 

Under this theory, even a single 
person or organization can constitute a 
stand-alone “class” — the government 
under equal protection cannot single 
them out and treat them in a way that 
lacks a rational basis.

The Supreme Court recognized the 
class-of-one theory of equal protection in 
the regulatory context in Village of Wil-
lowbrook v. Olech.9 There, a municipality 
conditioned a property owner’s water 
service on a grant of  a 33-foot easement, 
even though it required a 15-foot ease-
ment from every other property owner 
in the village.10  The court allowed the 

owner to sue on the class-of-one theory, recognizing a cogni-
zable claim when the “plaintiff alleges that she has been inten-
tionally treated differently from others similarly situated and 
that there is no rational basis for the difference in treatment.”11 
Based on Olech, other federal courts applied the class-of-one 
theory in the regulatory context to forbid government actions 
that were arbitrary, irrational, or malicious.12

Courts began to extend the class-of-one theory to public 
employment.13 The apparent rationale in the First, Second, 
Fifth, Sixth, and Tenth Circuits was that every government 
action should be subject at least to “rational basis” review, 
including the myriad of employment decisions made by public 
sector employers. The Engquist case required the U.S. Court 
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of Appeals for the Ninth Circuit (which hears appeals from 
federal courts in Western states including California, Arizona, 
Oregon, and Washington) to determine whether it would join 
these circuits in recognizing an extension of the doctrine to 
employment decisions.  

The Facts of Engquist’s Case

Plaintiff Anup Engquist, a native of India, was hired 
by Norma Corristan and began work for the Oregon De-
partment of Agriculture in 1992 as an 
international food standards specialist. 
Initially, she was responsible for devel-
oping a database of food regulations 
for different countries. Later, her work 
focused on marketing the department’s 
certification services and consulting with 
its clients.

Engquist had “repeated difficulties” 
with a coworker, systems analyst Joseph 
Hyatt, and complained to Corristan 
several times that Hyatt monitored 
her excessively and had made false 
statements about her. Corristan met 
with Hyatt’s supervisor, and Hyatt was 
required to attend diversity and anger-
management training.

In June 2001, assistant director 
John Szczepanski assumed oversight of 
part of the organization. He allegedly informed a client he 
could not “control” Engquist, and that Engquist and Corristan 
“would be gotten rid of.” In the fall of 2001, Hyatt told a co-
worker that both he and Szczepanski were working to “get rid 
of” Corristan and Engquist. Later, Engquist and Hyatt both 
applied for an open manager position. Although Engquist had 
a more extensive educational background and greater experi-
ence with customer service, Hyatt was offered the position 
instead. Szczepanski said he made the decision based on Hyatt’s 
business experience and prior work as a chemist.

In January 2002, Engquist was told that her position was 
being eliminated due to a reorganization. Thereafter, she and 
Corristan were laid off. 

Engquist filed suit in federal district court, naming the 
department, Szczepanski, and Hyatt as defendants. She argued 
not only discrimination under Title VII and various civil 
rights statutes, but that the defendants had violated her equal 
protection rights under a class-of-one theory. The trial court 
opined that Engquist could succeed on that theory if she could 
prove “that she was singled out as a result of animosity on 
the part of Hyatt and Szczepanski” — i.e., “that their actions 
were spiteful efforts to punish her for reasons unrelated to any 
legitimate state objective” — and if she could demonstrate, 

on the basis of that animosity, that “she 
was treated differently than others who 
were similarly situated.”14 

The jury hearing the equal protec-
tion claim concluded that the defen-
dants were liable for violations of equal 
protection and substantive due process, 
and awarded Engquist $175,000 in 
compensatory damages, which were 
not specifically tied to any particular 
successful claim; $125,000 in punitive 
damages on the equal protection claim; 
and $125,000 in punitive damages on the 
separate claim of contract interference. 

The defendants appealed to the 
U.S. Court of Appeals for the Ninth 
Circuit, arguing against the viability of a 
class-of-one equal protection claim. 

Ninth Circuit Decision

In Engquist v. Oregon Department of Agriculture, the Ninth 
Circuit, in a 2-1 decision, departed from other federal circuits 
and held that the class-of-one theory of equal protection did 
not apply in the context of government employment.15 The 
Ninth Circuit acknowledged that the U.S. Supreme Court 
had upheld a class-of-one equal protection challenge to state 
legislative and regulatory action in Olech,16 but it disagreed that 
the principle should extend to the employment context. In the 
majority opinion, Judge A. Wallace Tashima acknowledged 
that the Supreme Court often has afforded the government 
greater leeway when it acts as employer rather than regulator. 

The Ninth Circuit 
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However, extending the class-of-one theory to public employ-
ment, Tashima concluded, would lead to extensive judicial 
interference with state employment practices and “completely 
invalidate the practice of public at-will employment.”17 

Judge Stephen Reinhardt dissented, arguing that the 
class-of-one theory should apply because the doctrine pro-
vided needed protection against arbitrary and irrational public 
employment actions.18

The U.S. Supreme Court granted the department’s peti-
tion to hear the case in order to resolve 
whether a class-of-one theory was viable 
in the public context.  

Practical Reasons Against 
‘Rational Basis’ Review in Public 
Employment

Defendants and organizations who 
submitted amici curiae (“friends of the 
court”) briefs to the Supreme Court 
advanced a number of practical and 
public policy reasons against extension 
of the class-of-one theory to public 
employment.

Elimination of ‘at-will’ employ-
ment. Many employment relationships 
in the United States are considered “at 
will,” meaning that either the employee 
or employer can terminate the relation-
ship for any reason. For example, California Labor Code Sec. 
2922 provides that “[a]n employment, having no specified 
term, may be terminated at the will of either party on notice 
to the other.” Employment may be ended by either party “‘at 
any time without cause,’ for any or no reason, and subject to no 
procedure except the statutory requirement of notice.”19 In the 
public sector, the concept of “at-will” employment typically 
applies to probationary employees, certain high-level officials, 
and other types of employees, depending on the particular 
arrangement with the employer.  

Applying the class-of-one theory of equal protection 
to public employment would effectively eliminate at-will 
employment by subjecting virtually all public personnel 

decisions (e.g., hiring, firing, transfers, and promotions) to 
rational basis scrutiny. To prove a class-of-one claim, a plaintiff 
must establish only that (1) the government treated him or 
her differently from other similarly situated persons; (2) the 
difference in treatment was intentional; and (3) the differ-
ence in treatment was not rationally related to any legitimate 
government purpose.20 This is not a high threshold to meet. 
In addition, nothing limits this theory of liability to employee 
terminations as opposed to other types of employment actions, 

including demotions or discipline. 
If class-of-one equal protection 

were extended to public employment, 
a public employer that dismisses an 
employee (or makes any other person-
nel decisions such as discipline, hiring, 
promotion, or transfer), could be sued 
and forced to defend against an equal 
protection claim. In addition, aggrieved 
employees might be able to obtain 
punitive damages against individual 
defendants.21 The obligation to prove 
a “rational” and well-motivated reason 
for a termination directly contradicts 
the principle that either party to an 
employment relationship can end it for 
“any or no reason,” and, as a practical 
matter, would eliminate at-will public 
employment. 

Existing protections for public 
employees. Application of the class-of-one theory to public 
employment is misguided because state and federal law already 
provide numerous due process protections for the vast major-
ity of public employees against employment decisions lacking 
a rational basis. First, states often expressly recognize the right 
of public employees to engage in collective bargaining.22 As a 
result, there are countless memoranda of understanding and 
collective bargaining agreements between public employers 
in the State of California and the unions that represent their 
employees. Most of these agreements provide for notice, ap-
peal rights, and other protections against arbitrary or irrational 
personnel decisions.
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The civil service rules of most public employers, includ-
ing those in California, provide for “good cause” or “for 
cause” dismissals once an employee has completed his or her 
probationary employment period. Numerous counties and 
municipalities have created civil service commissions that 
provide a forum to independently review employee discipline 
and terminations (e.g., the Los Angeles County Civil Service 
Commission, Los Angeles City Civil Service Commission, 
City of Long Beach Civil Service Commission, City of Napa 
Civil Service Commission, County of 
Sonoma Civil Service Commission, 
City and County of San Francisco 
Civil Service Commission, and City of 
Coronado Civil Service Commission). 
Public employees who have these “for 
cause” rights are generally entitled to 
due process procedures before signifi-
cant disciplinary action is implemented, 
as well as post-disciplinary appeal rights 
before a non-biased hearing officer or 
body, where the employer bears the 
burden of proof.23

Furthermore, if an aggrieved em-
ployee still is unhappy with the outcome 
following the appeal, he or she can file 
a petition in state court to obtain writ 
review of the decision. Likewise, due 
process protections that provide for 
arbitration, as opposed to a hearing, will enable the employee 
to seek court review through a petition to vacate the arbitra-
tor’s award.

These substantive and procedural due process safeguards 
are protections similar to, and arguably more effective than, 
rational-basis review as a defense against arbitrary and irra-
tional employment decisions.

Extensive judicial involvement. Application of rational-
basis review of public employment personnel decisions would 
invite enormous unwarranted judicial involvement in the 
internal workings of government organizations. It would 
impose great impracticalities and also impose a significant 
threat of liability that would disrupt those organizations’ 
personnel functions. The dissent in Engquist, which favored 

Given the subjective 

nature of most run-of-

the-mill personnel 

decisions, determining 

whether the ‘dislike’ of 

an employee is ‘rational’ 

would be a difficult task.

adoption of the  class-of-one theory, itself reveals the perils 
of the theory. 

Attempting to describe the circumstances where a su-
pervisor’s personal dislike of a subordinate would not violate 
equal protection, the dissent referred to dislike with “roots in 
the employee’s mediocre performance or lack of initiative, or 
in some other response to the individual not based on malice 
or irrationality, even if the employee has met the minimum 
requirements of the job.”24 Given the subjective nature of 

most run-of-the-mill personnel deci-
sions, determining whether the “dislike” 
of an employee is “rational” would be a 
very difficult task and, as such, would 
undoubtedly lead to unpredictable and 
inconsistent results. Failing to meet 
the rational-basis standard could mean 
substantial liability for the government 
agency, and maybe individual liability for 
the supervisor. This specter of liability 
would dissuade managers from taking 
necessary personnel actions.

The dissent also suggested that a 
plaintiff in a class-of-one employment 
case could show the lack of a rational 
basis by demonstrating that an asserted 
reason was merely a pretext for different 
treatment.25 Unlike an ordinary class-
based discrimination claim, where the 

plaintiff must demonstrate some class-based animus in order 
to prevail,26 under a class-of-one theory, a jury could find no 
rational basis — and therefore liability — simply because the 
jury disbelieved the employer’s proffered reason.

Contrary to the contentions of the plaintiff, class-of-one 
claims might not be difficult to prove, would be filed more 
frequently, and would demand increased judicial involvement 
in the public sector workplace. 

The floodgates of litigation. Application  of the class-of-
one theory in public employment would greatly expand the 
number of claims public employees could file. Uncertainties 
that exist as to the scope of the cause of action would demand 
clarification through further litigation. For example, does an 
employer’s adverse action that violates anti-discrimination or 



10      c p e r   j o u r n a l     No. 192 

       

wage and hour laws also lack a “rational basis”? Would this 
“concurrent” liability expose managers to personal liability 
or to punitive damages available under Section 1983? These 
and other questions demonstrate the potential for widespread 
expansion of “rational basis” review of public employment 
decisions, and hence increased litigation. 

Supreme Court Decision

The U.S. Supreme Court agreed with the Ninth Circuit, 
and held that the class-of-one theory of 
equal protection does not apply in the 
context of public employment.27 

In an opinion by Chief Justice 
John Roberts, the court first observed 
a difference between the government 
exercising “the power to regulate or 
license, as lawmaker,” and the govern-
ment acting “as proprietor, to manage 
[its] internal operation.”28 In the context 
of public employment, the government 
has substantially greater leeway in deal-
ing with citizen employees than when 
it is administering its sovereign power 
over citizens at large.29 This means that, 
although government employees do not 
lose their constitutional rights when 
they go to work, those rights must be balanced against the 
realities of work in the context of government organizations. 
Moreover, whether the claimed employee right implicates 
the basic concerns of the relevant constitutional provisions 
should be balanced against whether the right can give way to 
the prerogatives of the government as employer.30 

The court distinguished the Olech line of cases, explaining 
that they did not involve employment but, rather, the regula-
tion of property and taxation. In those cases, the government 
agency was asked to apply a clear standard against which ex-
ceptions, even for a single plaintiff, could readily be assessed. 
The fact that government regulators could treat individuals 
differently — even when given a particular standard to apply 
— raised a concern of arbitrary classification, which justified 
that the government agency be required to provide a “rational 
basis” justification.31

By contrast, the Supreme Court reasoned, state action in 
the employment context involves discretionary decisionmak-
ing founded on numerous subjective, individualized assess-
ments. Treating like individuals differently, in fact, constitutes 
an accepted exercise of the discretion granted governmental 
officials.32  

The court observed that acceptance of the class-of-one 
theory would directly contradict the long-standing principle 
of at-will employment in the public sector. Concerns for equal 
protection did not justify abrogation of a well-established 

feature of public employment.33 
Finally, the court was guided by the 

“common-sense realization that govern-
ment offices could not function if every 
employment decision became a consti-
tutional matter.”34 If Engquist were cor-
rect, the court observed, “any personnel 
action in which a wronged employee can 
conjure up a claim of differential treat-
ment will suddenly become the basis for 
a federal constitutional claim.”35 

Chief Justice Roberts’ opinion con-
cluded by concisely weaving together 
each of the legal and public policy bases 
for rejecting the class-of-one theory in 
public employment:

In short, ratifying a class-of-one theory of equal protection 
in the context of public employment would impermissibly 
constitutionalize the employee grievance. The federal 
court is not the appropriate forum in which to review the 
multitude of personnel decisions that are made daily by 
public agencies. Public employees typically have a variety 
of protections from just the sort of personnel actions about 
which Engquist complains, but the Equal Protection 
Clause is not one of them.36 

In a dissenting opinion authored by Justice John Paul Ste-
vens, in which Justices David Souter and Ruth Bader Ginsburg 
joined, Justice Stephens  argued that, out of concern for mak-
ing a federal case out of every public employee grievance, the 
majority overreacted by negating any “rational basis” require-
ment whatsoever. Justice Stevens stated: “Today, the Court 
creates a new substantive rule excepting state employees from 
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the Fourteenth Amendment’s protection against unequal and 
irrational treatment at the hands of the State. Even if some 
surgery were truly necessary to prevent governments from 
being forced to defend a multitude of equal protection ‘class 
of one’ claims, the Court should use a scalpel rather than a 
meat-axe.”37 Justice Stevens argued that applying a rational 
basis standard would not be onerous; all a public employer 
need do to defend itself is show any legitimate reason for the 
challenged decision. The employer need not have made the 
right choice in a particular circumstance; indeed a “choice 
among two or more rational alternatives” would satisfy the 
“rational basis” test.38  

Aftermath — The End of a Theory of Liability

In summary, the Supreme Court, in a 6-3 decision, 
rejected a basis for liability that would have substantially 
increased public sector employment litigation. As a result, it 
is tempting to say that human resources officials and man-
agers need not concern themselves with the issues resolved 
in Engquist. Unfortunately, that is not the case. Public 
employers should never leave a record of decisionmaking 
that, in hindsight, mistakenly appears to rest on arbitrary, 
petty concerns or to lack a sufficient basis. To do so invites 
discrimination, retaliation, or other charges. In addition, 
although the Supreme Court declined to permit extensive 
judicial involvement in employment relations, a substantial 
number of jurists, including several federal circuits, believe 
that extensive judicial oversight is needed and appropriate 
in public sector employment. In the future, other sources 
of law besides equal protection might be found to provide 
the mechanism for such review.    k
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Housing Act provisions regarding employment); Cal. Labor Code 
Sec. 1102.5 (prohibiting retaliation against whistleblowers).
20 Olech, supra, 528 U.S. at 564.
21 See Smith v. Wade (1983) 461 U.S. 30, 35, 103 S.Ct. 1625, 
75 L. Ed. 2d 632.
22 E.g., Gov. Code Secs. 3500 et seq.
23 See Duncan v. Department of Personnel Admin. (2000) 77 
Cal.App.4th 1166, 141 CPER 51.
24 Engquist, 478 F.3d at 1013 n.1.
25 Id. at 1013-14.
26 See, e.g., Hazen Paper Co. v. Biggins (1993) 507 U.S. 604, 
610, 113 S.Ct. 1701, 123 L. Ed. 2d 338, 100 CPER 49.
27 Engquist, supra, 128 S.Ct. at 2150-2157
28 Id. at 2151.
29 Id. (citing O’Connor v. Ortega {1987] 480 U.S. 709, 721-722, 
107 S.Ct. 1492, 94 L. Ed. 2d 714, 73 CPER 73).

30 Id. at 2152 (citing Connick v. Myers [1983] 461 U.S. 
138, 103 S.Ct. 1684, 75 L. Ed. 2d 708, CPER SRS 22).
31 Id. at 2152-54.
32 Id. at 2154-55.
33 Id.
34 Id. at 2156 (quoting Connick, supra, 461 U.S. at 
143).
35 Id. at 2156.
36 Id. at 2157 (quoting Connick, supra, 461 U.S. at 154, 
and Bishop v. Wood (1976) 426 U.S. 341, 350, 96 S.Ct. 2074, 48 
L. Ed. 2d 684.
37 Engquist, supra, 128 S.Ct. at 2158 (Stevens, J., dis-
senting).
38 Id. at 2159.
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Stereotypes and Decisionmaking: 
Reconciling Discrimination Law 

With Science
Jocelyn D. Larkin

Until the 1970s, major symphony orchestras were composed almost entirely of 
male musicians, even though talented females competed for spots during “open” 
auditions. But once orchestras implemented “blind” auditions, where a screen is 
placed between the musician and the hiring officials, the selection of female musi-
cians increased dramatically.1

The outcome of this unintended psychology experiment came as no surprise 
to students of employment decisionmaking. After more than 30 years of research, 
social scientists now understand that stereotypes influence all facets of judgment, 
from who will be hired to how one’s performance is evaluated. A key conclusion is 
that decisionmakers routinely rely on gender and racial stereotyping to make up their 
minds, but without necessarily being conscious that they are doing so. This “implicit” 
or “unwitting” bias can have a profound influence on workplace opportunities for 
female, minority, and older workers.

The law has long recognized that gender and racial stereotyping in the workplace 
can constitute illegal discrimination. However, most of these cases focus on overt 
or conscious reasons for decisions, rather than on subtle or implicit bias. Indeed, 
in the 40 years since the civil rights statutes were enacted, discrimination law has 
evolved based on the belief that at the time an employment decision is made, the 
decisionmaker is aware of his or her motive and can accurately report this reasoning 
at a later date. This legal model of workplace decisionmaking, however, conflicts with 
the scientific understanding of stereotyping and how decisions are actually made. It 
has been argued that “antidiscrimination doctrine lags far behind the psychological 
science of intergroup bias.”2

The body of research on stereotyping and intergroup bias is vast and a full 
explication of this research is beyond the scope of this article.3 What follows is an 
overview of the scientific and the legal issues, highlighting where law and science are 
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at odds. With this understanding, practitioners can better frame 
discovery and legal theories, and identify circumstances where 
expert testimony is needed to contradict common misconcep-
tions about decisionmaking and the influence of stereotypes.

Key Findings in the Science of Stereotyping

What stereotypes are and how they operate. Stereotypes 
are beliefs about a group’s characteristics that are assumed 
to also characterize the individual members of the group. 
Individuals are categorized into de-
mographic groups (e.g. gender, age, 
class, race), and our stereotypes about 
a group’s characteristics influence how 
we perceive the individual.4 Stereotypes 
“tend to exaggerate both the perceived 
differences of members of different 
groups (e.g. men and women) and the 
perceived similarities of a particular man 
or woman to the general categories of 
male and female.”5

Gender and race stereotypes are 
widely shared, and their content is very 
consistent across society. For example, 
men are consistently perceived as ori-
ented toward action and achievement (i.e. agentic). Women 
are seen as nurturing and passive (i.e. communal).6 Blacks are 
negatively stereotyped as less intelligent and less hard-working 
than whites.7

Pertinent to employment litigation is the fact that 
stereotypes are associated with particular jobs and occupations. 
Stereotypically masculine traits generally are considered more 
valuable in the workplace than stereotypically female traits.8 
Many jobs are still perceived as better suited to women (e.g. 
nurse, preschool teacher) or men (e.g. construction worker, 
truck driver).9 Research has found that discrimination is most 
likely to occur when the characteristics of the person do not 
fit with the stereotype of the job (i.e. lack of fit).10

Stereotypes are not necessarily negative. Asian-Americans 
often are stereotyped as “diligent and successful” at school and 

work, although also assumed to be less socially skilled than 
whites.11 In some cases, stereotypes may be “accurate” as a 
demographic matter (e.g. young people are more “tech savvy” 
than older people) but also may carry inaccurate attributions 
(e.g. older people are unable to learn technology).12 Stereotypes 
can be descriptive (e.g. persons with disabilities are heroic) or 
prescriptive (e.g. persons with disabilities should not pursue 
careers in high-stress occupations).13

Whether stereotypes are activated depends on the 
context.14 Decisionmakers are more likely to rely on gender 

stereotypes when they lack informa-
tion on which to base a decision, when 
they are asked to evaluate individuals 
based on subjective criteria, when they 
lack motivation to reach an accurate 
decision, or when they work in an 
environment where stereotypes are 
considered acceptable (e.g. a sexual-
ized environment).15

How stereotypes affect decisions 
in the workplace. Decisionmak-
ers generally are unaware of how 
stereotypes affect their judgment.16 
Experiments demonstrate that in-
dividuals “lack access to the mental 

processes involved in evaluation and judgment, and are quite 
poor at accurately attributing the causes of their actions and 
decisions.”17 Thus, unconscious stereotyping may bias judg-
ments long before a promotion decision is made, so that the 
ostensibly objective data for choosing among candidates is 
already tainted. One researcher argues that “[i]t will be the 
rare employer indeed who can accurately identify the reasons 
why he hired or promoted one employee over another, fired 
another, or set salary increases as he did.”18

Research confirms that “much inter-group discrimination 
is both unintentional and unconscious.”19 This means a person 
“can be ‘nonprejudiced’ as a matter of conscious belief and yet 
remain vulnerable to the subtle cognitive and behavioral effects 
of implicit stereotypes.”20
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The subtle effect that stereotypes have on memory, per-
ception, and judgment21 can, for example, affect an evaluator’s 
recall: information that is consistent with stereotypes will be 
remembered, data that is inconsistent with the stereotype will 
not.22 So, a supervisor will notice that a new mother left early 
to care for a sick child, but not that she stayed late and solved 
a difficult technical problem.

Stereotypes influence how an employee’s success or failure 
is understood. The strong sales record of a man will be attrib-
uted to hard work or skill, while the same achievement for a 
woman will be credited to “good luck.”23 
A woman who is a self-promoter (i.e. 
highlights her strengths and successes) 
is seen as pushy, while a self-promoting 
man is a “go-getter” who knows his own 
worth.24 One study found that successful 
performance by African-American man-
agers was more likely to be attributed to 
help from others than to their own effort 
or ability, compared with the attributions 
for similar white managers.25

Stereotypes cause us to gravitate 
to those who share our traits.26 When 
evaluating employees, supervisors will 
apply standards more leniently to those 
in the “in-group.” Those in the “out-group” will not get the 
benefit of the doubt.27

Minimizing the influence of stereotyping on employment 
decisions. Fortunately, research suggests that with the right 
tools and motivation, stereotyping in employment decision-
making can be minimized.

Decisionmakers are less likely to rely on stereotypes 
when they have adequate information, enough time, and the 
“motivation” to make accurate decisions.28  Motivation can 
take the form of accountability, where decisionmakers expect 
to be asked to explain their choice of a particular candidate. 
Such “stereotype inhibitors” are already standard features in 
workplaces with effective human resources systems.

Discrimination Law and Stereotyping

As social scientists enhance their empirical understanding 
of how decisions are made and stereotypes operate, discrimina-
tion law must keep pace with these advances. Unfortunately, 
case law is inconsistent in its treatment of unconscious 
stereotyping.

The Supreme  Court on conscious and unconscious ste-
reotyping. The Supreme Court has held that gender and racial 
stereotyping can constitute illegal discrimination, and that 

stereotypes persist in affecting equal 
opportunity. While the court has held 
that “subconscious” stereotyping exists 
and can be challenged at least under a 
disparate impact theory, the decision of 
Price Waterhouse v. Hopkins29  — which 
involved a mixed-motive disparate 
treatment claim — arguably rests on 
an outdated model of purely conscious 
stereotyping.     

In Price Waterhouse, the Supreme 
Court recognized sex stereotyping as a 
form of disparate treatment discrimina-
tion. Ann Hopkins, the only woman 
among 88 candidates for partnership 

in the accounting firm, was passed over because she lacked 
stereotypical feminine character traits. Despite a documented 
record of professional success, she was criticized for using 
profanity, and for being “overly aggressive” and “macho.”30  
She was advised to walk, talk, and dress “more femininely,” 
to wear makeup and jewelry, and to “take a course at charm 
school. ”31 The court left no doubt that such sex stereotyping 
was illegal:

As for the legal relevance of sex stereotyping, we 
are beyond the day when an employer could evalu-
ate employees by assuming or insisting that they 
matched the stereotype associated with their group, 
for “in forbidding employers to discriminate against 
individuals because of their sex, Congress intended 
to strike at the entire spectrum of disparate treatment 
of men and women resulting from sex stereotypes.”32
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The court noted that both descriptive and prescriptive ste-
reotypes can be an illegal motive for an employment decision: 
“an employer who acts on the basis of a belief that a woman 
cannot be aggressive, or that she must not be, has acted on the 
basis of gender.”33

While recognizing that Title VII “tolerates no…discrimi-
nation, subtle or otherwise,”34 the Price Waterhouse plurality 
assumed that reliance on stereotypes would be conscious, 
volitional, and contemporaneous with the actual decision:

In saying that gender played a motivating part in an 
employment decision, we mean that, if we asked the 
employer at the moment of the deci-
sion what its reasons were and if we 
received a truthful response, one of 
those reasons would be that the ap-
plicant or employee was a woman.35

Legal scholars see this formulation 
as inconsistent with scientific under-
standing of how stereotyped thinking 
operates:

Decision makers are often not aware 
of the impact of a target’s social group 
membership on their judgments, and 
those biased judgments are often 
formed quite early in the social per-
ception process, long before the mo-
ment that a decision about the target person is made.36

A year before Price Waterhouse, in Watson v. Fort Worth 
Bank & Trust,37 the Supreme Court acknowledged the 
“problem of subconscious stereotypes and prejudices” in 
employment decisions. In Watson, the question was whether 
a policy of “committing promotion decisions to the subjective 
discretion of supervisory employees” could be challenged 
under the disparate impact doctrine. The court found the 
delegation of subjective decisionmaking authority to lower-
level managers could be reasonable, but it did not foreclose 
the possibility of discriminatory intent:

It does not follow, however, that the particular super-
visors to whom the discretion is delegated always act 
without discriminatory intent. Furthermore, even if 
one assumed that any such discrimination can be ad-
equately policed through disparate treatment analysis, 
the problem of subconscious stereotypes and prejudices would 
remain….If an employer’s undisciplined system of sub-
jective decisionmaking has precisely the same effects 
as a system pervaded by impermissible intentional dis-
crimination, it is difficult to see why Title VII’s proscrip-
tion against discriminatory actions should not apply.38

In using the term “subconscious stereotypes,” the Supreme 
Court recognized that stereotypes 
which operate outside the awareness of 
the decisionmaker would nonetheless 
be actionable under disparate impact 
analysis.

Without explicitly addressing the 
distinction between overt and implicit 
stereotyping, Chief Justice William 
Rehnquist highlighted the continuing 
danger of “subtle” gender stereotypes in 
a case involving discrimination  based on 
family responsibilities:

Stereotypes about women’s domes-
tic roles are reinforced by parallel 
stereotypes presuming a lack of do-

mestic responsibilities for men….Those perceptions…
lead to subtle discrimination….The fault line between 
work and family [is] precisely where sex-based over-
generalization has been and remains the strongest.39

The Supreme Court has not expressly addressed whether or 
how unconscious stereotypes will be weighed in disparate 
treatment cases.

Protection against employment discrimination caused by 
unwitting or unconscious bias. Does Title VII protect against 
adverse decisions based on unconscious bias? It is worthwhile 
to focus on what Title VII actually says. The statute requires 
proof of a causal link between the adverse action and the indi-
vidual’s protected status:

The courts have long 

held that a claim for 

disparate treatment 

requires proof 

of discriminatory

         intent.



October   2008      c p e r   j o u r n a l       19

  

[I]t shall be an unlawful employment practice for an 
employer — (1) to fail or refuse to hire or to discharge 
any individual, or otherwise to discriminate against 
any individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such 
individual’s race, color, religion, sex, or national origin.40

While the statutory language focuses on causation, not 
intent or motive, courts have long held that a claim for disparate 
treatment requires proof of discriminatory intent.41 In contrast, 
claims for disparate impact — challenges to facially neutral poli-
cies that adversely affect a protected group and are not justified 
by business necessity — do not require proof of intent.42

When Congress amended Title 
VII in 1991, it codified an alternative 
means of establishing liability, which 
expressly defined liability based on mo-
tive — specifically decisions motivated 
by both permissible and impermissible 
factors:

[A]n unlawful employment practice 
is established when the complaining 
party demonstrates that race, color, 
religion, sex, or national origin was a 
motivating factor for any employment 
practice, even though other factors 
also motivated the practice.43

While this amendment recognized that multiple factors 
could be at work, it continued to anticipate that these motives 
are easily identified and neatly catalogued.

Few lower courts have expressly addressed whether a deci-
sion caused by unconscious bias satisfies the requirement of 
discriminatory intent. In Thomas v. Eastman Kodak,44 the First 
Circuit did so, concluding that disparate treatment was estab-
lished when the decision was caused by unconscious bias:

The Supreme Court has long recognized that unlawful 
discrimination can stem from stereotypes and other types of 
cognitive biases, as well as from conscious animus….Stereo-
types or cognitive biases based on race are as incompatible 

with Title VII’s mandate as stereotypes based on age or sex;…
[t]he ultimate question is whether the employee has been 
treated disparately “ because of race.” This is so regardless of 
whether the employer consciously intended to base the evaluations 
on race, or simply did so because of unthinking stereotypes or bias.45

The EEOC defines “intentional discrimination” to in-
clude reliance on unconscious stereotypes:

Intentional discrimination occurs when an employment 
decision is affected by the person’s race. It includes not 
only racial animosity, but also conscious or unconscious 
stereotypes about the abilities, traits, or performance of 

individuals of certain racial groups.46

A number of class action lawsuits 
have successfully challenged the use of 
subjective employment policies under 
both disparate treatment and disparate 
impact theories.47 The theory of the 
plaintiffs, frequently supported by expert 
testimony, is that when managers are per-
mitted to exercise unfettered subjective 
judgment about candidates for promo-
tion, unconscious stereotypes are more 
likely to influence decisions:

The mere presence of subjectivity does 
not raise an inference of discrimination. But when 
discretionary, subjective decision making is supple-
mented by evidence that subconscious stereotypes and 
prejudice operate in a vacuum created by the absence of 
objective, validated criteria, causation can be found.48

In the case of a class action lawsuit, the causal link is 
bolstered by statistical evidence of an adverse affect on the 
plaintiff group.

Since Watson, case law has begun to recognize the role 
of unconscious stereotypes and implicit bias in employment 
discrimination, but much more clarification is needed.

Disconnect between law and science. Legal scholars have 
identified several employment law doctrines where the law and 
social science are at odds.

The EEOC defines 

‘intentional discrim-

ination’ to include 

reliance on uncon-

scious stereotypes. 



20      c p e r   j o u r n a l     No. 192

       

The first example is the so-called “honest belief” rule. 
To satisfy the third step of the McDonnell Douglas framework, 
a plaintiff must show that the legitimate reasons offered by 
the defendant employer were not its true reasons, but were 
a pretext for discrimination. In Reeves v. Sanderson Plumbing 
Products,49 the Supreme Court held that one way to show 
pretext was to demonstrate that the defendant’s explanation is 
unworthy of credence.

Some lower courts have construed 
the burden in pretext cases to require 
that a plaintiff prove “not only that the 
employer’s proffered reason is unworthy 
of credence, but also that the employer 
did not honestly believe the reason it 
gave.”50 The plaintiff will not prevail if 
the decisionmaker “honestly believed 
in the non-discriminatory reasons it of-
fered, even if the reasons are foolish or 
trivial or even baseless.”51

The premise of the honest belief 
rule is that a decisionmaker will know 
the reason for his or her decision and 
the reason will be either honest or an 
intentional lie. The science suggests that 
the answer is more complex:

[E]mpirical cognitive social psychology has demonstrated 
that the lay psychological theory that underlies the hon-
est belief rule is woefully incomplete….A well-meaning 
but implicitly biased decision maker can believe that he 
is basing a judgment about a member of a stereotyped 
group on legitimate nondiscriminatory reasons when, in 
fact, the target’s group membership “caused” the decision 
maker to view the target in an unjustifiably negative light. 52

Where plaintiffs are required to prove the employer lied, claims 
of employment discrimination will be significantly more dif-
ficult to prove.53

A second disconnect between the law and social science is 
referred to as “same actor inference.” In determining whether 
a discrimination plaintiff has offered sufficient evidence of 

pretext to withstand a summary judgment motion to dismiss 
the case, many courts allow the employer the benefit of the 
same actor inference. If “the employee was hired and fired by 
the same person within a relatively short time span,” there is 
“a strong inference that the employer’s stated reason for acting 
against the employee is not pretextual.”54 A “relatively short 
time span” has been interpreted to be as long as four years.55

The stated rationale for the rule 
is that “[i]t hardly makes sense to hire 
workers from a group one dislikes 
(thereby incurring the psychological 
costs of associating with them), only to 
fire them once they are on the job.”56  
The psychological premise underlying 
the same actor inference is that the 
decisionmaker has a prejudiced disposi-
tion and, in all circumstances, will act 
consistently with that disposition. Social 
science suggests this premise is deeply 
flawed. The psychological processes at 
work are far more complex and depen-
dent on the context.57

For example, a male lawyer hires an 
Asian female into a secretarial position. 
She performs well but fails to conform 

to his prescriptive stereotypes for Asian women (i.e. she is 
neither quiet nor deferential). He may be unaware of his own 
biases but decides she is not a “good fit” and fires her. It is not 
the case that the lawyer dislikes all Asians or all women as the 
same actor inference would suggest. Rather, the secretary failed 
to conform to implicit race and gender stereotypes for Asian 
women. While she is a victim of discrimination, the same actor 
inference could defeat her cause of action.

Because the same actor inference is invoked to defeat many 
employment discrimination lawsuits, its mistaken presumption 
about human behavior is significant.

The third divergence between case law and social science 
is the “stray remarks doctrine.” It is rare for overtly prejudicial 
statements to be made in the workplace, and discrimination 
plaintiffs typically prove intent through circumstantial evi-
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dence. But, even in cases where such remarks are shown, some 
courts will discount the evidence as merely “stray remarks” if 
they are not made by the decisionmakers and/or are not con-
temporaneous with the adverse employment decision”:

“[I]solated comments that are no more than stray remarks 
in the workplace are insufficient to establish that a par-
ticular decision was motivated by discriminatory animus.” 
However, a particular remark can 
provide an inference of discrimination 
when the remark was (1) made by the 
decision maker, (2) around the time 
of the decision, and (3) in reference 
to the adverse employment action.58

The problem with this doctrine is 
that it relies on a presumption that re-
marks earlier in time are not evidence of 
the decisionmaker’s later intent. Again, 
this artificial line-drawing is inconsistent 
with scientific understanding about the 
decisionmaking process and the effects 
of bias.59 This is not to say that every 
biased statement should give rise to an 
inference of discrimination. Some off-
hand remarks should not be entitled to 
much weight. The point is, though, that 
judges should evaluate the weight to be given the evidence not 
based on arbitrary legal presumptions but on science.

Using the Science in Practice: Tips for Practitioners

While developments in employment law and social science 
continue to evolve, there are ways for employment practitio-
ners to draw on this science in their daily practice.

Consider the science when advising clients about personnel 
practices. No system is guaranteed to eliminate the influence of 
unexamined bias. However, social science provides important 
insight into the practices that are most vulnerable to implicit 
prejudice and what factors will inhibit stereotyping.

Employers operating under subjective personnel criteria 
are particularly susceptible to the influence of unwitting bias. 
Conversely, decisionmakers benefit from processes that pro-
vide clear, written performance standards, accurate and timely 
information about candidates, sufficient time for informed 
decisionmaking, and accountability. Clients concerned with 
ensuring equal opportunity should choose or revise their 
personnel practices accordingly.

Use discovery to address issues of 
implicit bias. Employment practitioners 
understand there is rarely a “smoking 
gun” in a discrimination case. Decision-
makers generally do not admit, either in 
depositions or written documents, that 
their selections were based on illegal 
factors. Indeed, disparate treatment cases 
are built on circumstantial evidence of 
discriminatory motive. In conducting 
discovery, practitioners should consider 
the ways in which unexamined stereo-
types may have influenced a decision. 
For example, consider whether the su-
pervisor was affected by recall bias when 
preparing an important performance 
evaluation for a client — remember-
ing events that are consistent with 

stereotypes about your client but forgetting those that are 
not. Investigate whether the comparator got the promotion 
because of a leniency bias, i.e. giving the benefit of the doubt to 
the in-group member, and not to your client. Understanding 
how stereotypes affect perception, memory, and judgment can 
improve the depth and quality of discovery.

Educate judges about implicit bias. Pretrial motions and 
trial briefs offer opportunities to educate judges about the 
implications of stereotypes, both expressed and unexamined.

Address the unexamined stereotypes of jurors. Litigators 
should identify and address misconceptions jurors may have 
about how decisions are made.60 For example, jurors may 
believe a supervisor who is a member of a protected group 
would not discriminate against another member of the same 
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group. Or, a juror might assume that, unless a decisionmaker 
is consistently and overtly racist in all contexts (i.e. home, 
work, social life), he or she could not have discriminated based 
on race in an individual employment decision. Social science 
tells us that both of these assumptions are empirically wrong. 
Unless examined, they could influence a juror’s evaluation of 
the evidence. A jury consultant can identify these attitudes and 
develop strategies for defusing them.

Use an expert in stereotyping. Expert witnesses can be 
an effective means of illuminating the content and mecha-
nisms of stereotypes. In Price Waterhouse, the Supreme Court 
endorsed the plaintiff’s use of expert testimony from a social 
psychologist who concluded that the partners’ evaluations of 
Ann Hopkins reflected sex stereotyping.61 Her conclusion was 
based on both the overtly gender-based critiques, as well as 
gender neutral comments (e.g. “abrasive,” “aggressive”). The 
testimony was admissible even though the expert “could not 
say with certainty whether any particular comment was the 
result of stereotyping.”62

Experts testify about what common stereotypes are and 
how such bias operates, both in general and in the workplace.63 
They address the vulnerability of an employer’s processes to 
the influence of stereotypes and consider whether the corpo-
rate culture encourages or validates particular biases. Expert 
testimony will consider the presence or absence of employment 
practices that mitigate the influence of stereotypes.64

Conclusion

Some legal scholars argue that antidiscrimination doc-
trine should better account for and protect those affected by 
implicitly biased employment decisions.65 Others disagree.66 
One’s view may depend on whether the purpose of the statute 
is to identify and punish overtly racist or sexist employers or 
to compensate those who have suffered from adverse em-
ployment actions caused by discrimination. Returning to the 
orchestra illustration, should anti-discrimination law focus 
on the orchestra directors with firmly held prejudices against 
female musicians? Or should the law focus on processes (like 
the screen) that recognize and minimize the unconscious bi-

ases of well-meaning decisionmakers, that may inhibit equal 
opportunity?

To ensure the promise of anti-discrimination law is ful-
filled, legal models of decisionmaking in the workplace should 
recognize and incorporate the empirical scientific understand-
ing about the influence of unwitting bias.  k
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Recent Developments

Algebra Mandate Exacerbates
Teacher Shortage

The California State Board of Edu-
cation’s decision to require all eighth-
graders to take Algebra 1 starting in 
2011 adds a tremendous burden to 
already understaffed middle and el-
ementary schools, according to many 
educators, including State Superinten-
dent of Schools Jack O’Connell and 
the California Teachers Association. 
The board issued its surprise decision 
on July 9, with little notice or oppor-
tunity for comment.

The board’s ruling was in reac-
tion to pressure from federal officials 
and from Governor Schwarzenegger. 
The federal Department of Education 
ordered a change in the way California 
tested eighth-graders in math, finding 
that the current system violates the 
federal No Child Left Behind Act.  In 
1997, the state board of education set a 
goal of having all eighth-graders learn 
Algebra 1 by 2014. The ratio of eighth-
graders who took Algebra 1 went from 
16 percent in 2000 to 52 percent today. 
The state standardized test taken by 
those students is different than that 
taken by general math students.

The federal Department of Edu-
cation found that the test given to 
general math students was out of 
compliance with the NCLB because 

it measured only sixth- and seventh-
grade material, and did not include 
algebra even though the state estab-
lished algebra as eighth-grade mate-
rial. The statewide requirements and 
the test have to match, according to the 
NCLB. The department ordered Cali-

the board was to meet, when Governor 
Schwarzenegger sent the board a let-
ter. Favoring option two, he urged the 
board to make Algebra 1 the test for 
all eighth-graders. The board agreed, 
and ordered that all eighth-graders be 
required to take Algebra 1 within three 
years, making California the first state 
to do so.

The action caused an outcry 
from administrators and teachers. 
O’Connell claims that it will cost 
at least $3.1 billion to institute the 
plan, and has pushed Schwarzeneg-
ger to come up with the money. In 
O’Connell’s opinion, it is unfair and 
unproductive to expect students to 
take Algebra 1 when schools lack the 
resources to teach it. He noted that, 
even among those students who have 
taken Algebra 1, only two out of five 
scored in the proficient level on the 
state test. And, among the eighth-
graders in general math, 86 percent 
of African-American students and 84 
percent of Latino students score below 
proficient on the state test, he said.

“Forcing all eighth-grade students 
to take a standardized algebra test is 
another one-size-fits-all approach that 
punishes students and public schools, 
and a step backward for California’s 
standards and accountability system,” 
said CTA President David A. Sanchez. 
“It is another outlandish example of 
the No Child Left Behind Act and of 
political leaders making irresponsible 
decisions that will hurt our kids.”

The board’s requirement puts a 
tremendous amount of pressure on all 

The test given to 
general math students 
was out of compliance 

with the NCLB.

fornia to either include some Algebra 
1 material in the general math exam or 
require all students to take the Algebra 
1 test. Failure to comply by the end of 
July would have disqualified California 
from some federal programs and would 
have resulted in placing most middle 
schools on a list of failing campuses.

Favoring the education depart-
ment’s first option, O’Connell pro-
posed the board develop an exam to be 
given to all general math eighth-grad-
ers that would include some algebra. 
It seemed as if the board would adopt 
O’Connell’s test, called “Algebra Lite” 
by some critics, until 24-hours before 
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schools, from kindergarten through 
high school. Kathy Woods, president 
of the California Mathematics Council, 
which represents about 10,000 math 
instructors, said there are simply not 
enough math teachers to teach Algebra 
1 to all eighth-graders. According to 
the Center for the Future of Teaching 
and Learning, a non-profit corpora-
tion located in Santa Cruz, more than 
33,000 new math and science teachers 

we have.” Elementary school teachers 
must be taught to get younger children 
prepared for Algebra 1. Training and 
recruiting of high school teachers 
must be undertaken in anticipation 
of more students taking higher-level 
math courses.

There are indications that addi-
tional trained math teachers are on the 
way. The California State University 
System, which produces many of the 
state’s teachers, instituted the Math-
ematics and Science Teacher Initiative 
three years ago. In 2002-03, only 349 
credentialed math teachers gradu-
ated from the state college system. 
In 2006-07, that number increased to 
788. California has begun to offer a 
new credential that authorizes an in-
dividual to teach Algebra 1, Geometry, 

and Algebra 2 in the middle or high 
school grades. Two hundred and sixty-
one students pursued this credential 
in 2006-07.  

The California School Boards 
Association and the Association of 
California School Administrators have 
filed a lawsuit alleging the board of 
education failed to give adequate no-
tice that it would be making such a big 
change in public policy and that school 
districts did not have the opportunity 
to voice their concerns. The groups 
also allege that board members ex-
ceeded their authority because setting 
the state’s curriculum is the purview of 
the legislature. They are asking that 
the court declare the board’s Algebra 
1 mandate “null and void.” ]

California has begun 
to offer a new

 credential to teach 
Algebra 1.

will be needed at the middle and high 
school levels in the next 10 years, due 
to attrition and retirement alone. The 
board’s new directive will require at 
least 3,000 additional eighth-grade 
algebra teachers within three years. 

A study commissioned by the 
center in 2007 found that about three 
out of every ten students who have 
taken Algebra 1 in middle school were 
taught by teachers who were not fully 
credentialed or who were teaching out-
side their field of training. “In math, it 
really matters that teachers know the 
subject matter well,” said Margaret 
Gaston, president and executive direc-
tor of the center. “The need is such 
that recruiting new teachers alone will 
not be enough,” she continued. “We 
also really need to retrain the teachers 

 New Budget Leaves Schools Short

The budget has been signed and it is “a 
disaster” for the state’s public schools, 
according to David Sanchez, president 
of the California Teachers Association. 
While this year’s budget provides for 
the minimum allowed under Proposi-
tion 98, approximately $58 billion, the 
$2 billion increase from last year will 
not even cover inflation.   

School districts were hoping for 
a budget increase of 5.66 percent this 
year instead of the .7 percent provided. 
The difference is about $3 billion, ac-
cording to Jennifer Kuhn, an analyst at 
the state Legislative Analyst’s Office. 

This “reduction in the cost-of-living 
adjustment will further tighten the 
vise on local school budgets as dis-
tricts across the state face increased 
costs for supplies, food, transportation 
and employee health care costs,” said 
Superintendent of Instruction Jack 
O’Connell. 

There is some good news from 
“the glass is half full” perspective. 
Proposition 98 was not suspended, as 
Governor Schwarzenegger threatened 
to do earlier this year. He also said he 
would cut approximately $4.8 billion 
from the school budget, but that did 



 October  2 0 0 8    c p e r  j o u r n a l        27

Pocket Guide to 

K-12 Certificat-
ed 
Employee 
Classification 

not come to pass. And, the districts 
hold out hope that cost-of-living funds 
will be restored in the event money 
becomes available. 

Educators found nothing in the 
budget to celebrate, however. “This 
gimmick-filled budget…will hurt 
public schools, colleges, health care, 
working families and communities for 
years,” said Sanchez in a CTA press 
release. “This budget cuts $3 billion 
from public education this year and 
never restores those funds,” he con-
tinued. “It gives the governor new 
powers to cut funding for some educa-
tion programs mid-year, undermines 
Proposition 98…and will certainly 
guarantee that the amount California 
spends on its students remains locked 
at the bottom nationwide.” 

Marty Hittelman, president of 
the California Federation of Teach-

ers, said that the budget “fails to 
provide adequate education funding. 
It undermines vital health and human 
services that students need to achieve 
their best.”  California School Boards 
Association Executive Director Scott 
Plotkin was more concise in his criti-
cism, stating, “School districts are go-
ing to do a lot of cutting. It’s a mess.” 
Superintendent O’Connell said the 
new budget is so bad that “we need to 
begin having serious discussions for 
next year’s budget right away — like 
today.” 

The biggest criticism leveled by 
educators is that the legislature failed 
to bring in any new money. Opponents 
successfully blocked all attempts to 
raise revenues, including the gover-
nor’s proposal to increase the sales tax 
and the Democrats’ plan to raise taxes 
on the wealthiest Californians. “The 

only group that refused to compromise 
was the Republican caucus,” said Hit-
telman. “As a result of their ideological 
inflexibility,” the budget “is only a tem-
porary fix, and it will hurt millions of 
Californians,” he warned. And, echoed 
Sanchez, “Failing to provide any new 
revenues, this ‘new deal’ budget is no 
real budget at all.”   

Schools and community colleges 
suffered as a result of the 85-day delay 
in the passage of the budget, and the 
effects will be felt for many months. 
During the budget impasse, schools 
received only about 70 percent of what 
was owed to them, with billions of dol-
lars withheld from special education, 
books, libraries, adult education, and 
transportation. Many districts laid off 
teachers and support staff because of 
uncertainty about how much money 
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Learning without thought is labor lost.
they would have available for salaries. 
Some closed schools because they 
could not be sure that they would have 
the funds to keep them open.       

CTA’s directors and top executive 
staff reportedly are contemplating new 
political strategies as part of the budget 
fallout. One proposal under consider-

ation is a referendum on the March 
ballot that would block corporate tax 
cuts and allocate the increased funds to 
schools. Also a possibility is a freeze on 
CTA’s contributions to political candi-
dates during the upcoming November 
election. ]

UTLA Declares Impasse in Contract
Negotiations with LAUSD

After more than a year of “reopener” 
talks authorized by provisions of the 
2006-09 contract between the Los 
Angeles Unified School District and 
United Teachers of Los Angeles, the 
parties asked the Public Employment 
Relations Board for a formal decla-

LAUSD has refused to agree to 
any raise for UTLA’s 48,000 bargain-
ing unit members. The district claims 
that the union’s demand for a 6 per-
cent raise is untenable, and notes that 
teachers received a 6 percent raise in 
2006-07. It says that it already has cut 
$427 million from its 2008-09 budget 
to address its deficit. The district also 
said, in a press release announcing the 
impasse and pending mediation, that 
“increased benefit costs for current 
and retired employees are by contract 
part of total compensation. Escalating 
costs — pushing the District’s total 
burden to almost $1 billion per year — 
must be considered along with salary 
negotiations.”

The union argues that LAUSD 
received a 4.53 percent cost-of-living 
adjustment from the state for 2007-08, 
none of which was passed along to 
union members. On its website, http://
www.utla.net, the union says that “the 
issue is not one of fund availability, but 
of priorities.” It claims that LAUSD 
spent $845 million on outside contrac-

tors, 89 percent of which had nothing 
to do with education, and spent an 
additional $135 million to fix its new 
computerized payroll system. UTLA 
provides figures on its website to back 
up its claim that non-school expen-
ditures increased by more than 16 
percent from 2005-06 to 2006-07.

UTLA also points to other school 
districts in the Los Angeles area that 
it says used their state cost-of-living 
increases to offer employees raises of 
from 2 to 5 percent, specifically nam-
ing Burbank, Glendale, Long Beach, 
and Pasadena. “If they can afford it, so 
can LAUSD,” UTLA claims.

When contacted by CPER for 
specifics on its safety and working 

The district claims 
that the union’s

 demand is untenable. 

ration of impasse. The request was 
granted on September 18, and the 
parties will proceed to mediation this 
month.

Negotiation topics that have 
reached impasse focused on salary, 
school safety, and working conditions. 
Health benefits are negotiated jointly 
with seven other unions. Although 
there has been no agreement reached 
on that issue either, negotiations are 
proceeding and impasse has not yet 
been declared. 

UTLA says the
 district did not pass 
along a state cost-of-

living adjustment.

condition proposals, UTLA President 
A.J. Duffy explained that there were 
a number of issues to be resolved. 
For example, he cited the presence of 
toxins at many schools, requiring  em-
ployees to run the water twice a day to 
make drinking water safe for students. 
He also said there are situations where 
teachers are located in bungalows 
without any means of communicat-
ing with the office. The union wants 
LAUSD to supply these teachers with 
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cell phones. Being forced to work at 
sites where asbestos abatement is be-
ing conducted also concerns the union. 
Duffy said the district just spent $1.288 
million to beef up security at the main 
office, but refuses to spend anything 
for safety at the schools. Union spokes-
person Marla Eby informed CPER that 
LAUSD has made it clear that it will 
not agree to any new safety regulations 
or changes in working conditions that 
require an expenditure of funds. 

It is not yet known how the new 
state budget will affect negotiations.  
According to Duffy, it will give the 
district approximately $60 to $70 mil-
lion more than anticipated.  

The district remains hopeful that 
mediation will help break the impasse. 
“This is a positive and important step 
for us,” said Superintendent David L. 

Brewer III, referring to the appoint-
ment of a mediator. “The children 
of Los Angeles and their families 
need their teachers. Our number-one 
priority at LAUSD must be doing 
the right thing for children, and that 
means doing everything we can to 
reach agreement with our dedicated 
teachers. I am very hopeful this media-
tion process will lead to an agreement 
soon that is in the best interest of our 
children, our teachers and the entire 
school district.”

During negotiations, the union 
has been outraged by provisions in 
the 2008-09 LAUSD budget to cancel 
paid professional development days 
and implement four mandatory unpaid 
furlough days. UTLA calculates that 
these measures would cut salaries by 
3.5 percent. It filed an unfair practice 

charge with PERB, alleging that the 
proposal to eliminate paid professional 
development days is a mandatory sub-
ject of bargaining. The union accused 
the district of violating the Educational 
Employment Relations Act by failing 
to bargain in good faith, interfering 
with the rights of bargaining unit em-
ployees, and denying UTLA the right 
to represent bargaining unit employ-
ees. PERB issued a complaint against 
LAUSD on September 18. If the par-
ties are unable to reach a settlement, a 
hearing is likely to occur within 90 to 
180 days, according to the union. 

UTLA takes the position that the 
district’s mandatory furlough proposal 
violates a provision of the current con-
tract that sets the number of employee 
paid work days.
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Duffy told CPER the union is 
creating an escalating time line that 
will culminate in a call for a strike at 

Education Code Payments Are Part of
Temporary Disability Benefits

receiving temporary disability benefits 
his or her normal wages by supple-
menting the disability benefits with the 
employee’s accrued leave time.

In Rollick’s case, after two years, 
the district asked the Workers’ Com-
pensation Appeals Board for an order 
terminating her payments based on 
Labor Code Sec. 4656. This statute 
mandates termination of disability 
benefits two years from the date pay-
ments commence. Rollick objected, 
claiming that she had not begun re-
ceiving temporary disability payments 
until after the district stopped paying 
the Sec. 44043 benefits.

A workers’ compensation judge 
found that the Sec. 44043 payments 
were not temporary disability pay-
ments within the meaning of the Labor 
Code and that the two- year period had 
not begun to run with the first Sec. 
44043 payment. The district’s petition 
requesting review by the Court of Ap-
peal was granted.

Court of Appeal Decision

Under Sec. 44043, when a school 
district employee with available leave 
time is disabled and receiving tempo-
rary disability benefits under the work-

ers’ compensation laws, the employee 
endorses his or her disability check and 
gives it to the school district, explained 
the court. In turn the school district 
pays the employee his or her normal 
wage as long as the employee has ac-
crued leave available.

The court agreed with the district 
that entitlement to Sec. 44043 benefits 
is contingent on payment of workers’ 
compensation temporary disability 
payments. An employee is entitled to 

Temporary disability 
commenced with

 the first Sec. 44043 
payment.

use his or her accumulated leave time 
which, when added to the workers’ 
compensation benefits, provides for 
a full day’s wage or salary.  Logically, 
then, the date that the temporary dis-
ability starts cannot be any later than 
the first payment under Sec. 44043, 
it noted. “Further, each subsequent 
section 44043 payment is contingent 
on receipt of a temporary disability 
check and consists, in part, of tempo-
rary disability benefits. The fact the 
school district issues a single check 
combining temporary disability and 
leave benefits does not change the 
essence of the underlying payments,” 
said the court.

The court was not swayed by 
Rollick’s contention that, because the 
district did not follow the procedure 

Compensation Appeals Board, the two-
year time limit for receipt of workers’ 
compensation benefits begins to run 
when the teacher receives the first 
Sec. 44043 payment, which augments 
workers’ compensation benefits with 
accrued leave.

Nicole Rollick, a special educa-
tion assistant, suffered a work-related 
injury. The school district, which was 
self-insured for workers’ compensa-
tion, began paying Rollick benefits 
under Sec. 44043. This section directs 
a district to pay an injured employee 

Rollick received
 all that she was

 entitled to.

the end of January or beginning of 
February if the district continues to 
refuse to meet its demands. ]

The First District Court of Appeal 
ruled that payments to an injured 
employee by a school district under 
Education Code Sec. 44043 are, in 
part, temporary disability benefits 
under workers’ compensation laws. 
Therefore, reasoned the court in Mt. 
Diablo Unified School Dist. v. Workers’ 
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outlined in the code by issuing the 
disability check to her and then having 
her endorse it back to the district, the 
district cannot argue that temporary 
disability commenced with the first 
Sec. 44043 payment. Rollick’s position 
was that she was not receiving disabil-
ity benefits, but instead simply received 
full salary from the district. 

The court reasoned that to ac-
cept Rollick’s argument would be to 
“elevate form over substance.” Noting 
that Rollick received all that she was 
entitled to, the court explained, “Al-
though the Legislature has set forth a 
certain procedure to follow in section 
44043, we do not believe it would be 
concerned with a slight administrative 
deviation that is mutually beneficial to 
the parties and achieves the same end 
result. To conclude otherwise would 
lead to an absurd result.”

The court annulled the opinion of 
the WCAB and sent it back for further 
proceedings. (Mt. Diablo Unified School 
Dist. v. Workers’ Compensation Appeals 
Bd. [2008] 165 Cal.App.4th 1164.) ]
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Local Government

PERB Jurisdictional Issue Heads 
to Supreme Court

First, there was the decision of the 
Sixth District Court of Appeal in City 
of San Jose, holding that the Public Em-
ployment Relations Board has exclu-
sive jurisdiction to determine whether 
certain “essential employees” will be 
allowed to participate in a strike.

Score one for PERB. 
Then, in County of Contra Costa, 

the Second District Court of Appeal 
ruled to the contrary. It concluded 
that there is no reason to defer to 
PERB’s expertise, particularly when 
the record does not suggest that any 
party had committed an unlawful labor 
practice. 

Score one for the superior 
courts. 

The third case, County of Sacra-
mento v. AFSCME, was before the 
Third District Court of Appeal. There, 
the court ruled that PERB has exclusive 
jurisdiction over strike activity arising 
under the Meyers-Milias-Brown Act, 
siding with its learned Sixth Circuit 
brethren in San Jose. 

However, the California Supreme 
Court has granted review in the City 
of San Jose case and deferred briefing 
in the Contra Costa case pending the 
decision in San Jose, thereby signaling 
that the PERB jurisdictional issue will 
be put to rest by the high court. 

County of Sacramento 

In 2006, while engaged in collec-
tive bargaining, several unions repre-
senting county employees threatened a 
strike. On July 18, 2006, United Public 
Employees, Local No. 1, whose con-
tract had expired on June 30, 2006, in-

order enjoining the unions from par-
ticipating, or in any way encouraging 
certain essential county employees 
from participating, in the anticipated 
strike. The county named nearly 200 
employees whose jobs were alleged to 
be critical to the provision of essential 
county services. The court granted the 
county’s application for a temporary 
restraining order, concluding that 
injunctive relief was justified by the 
threat to public health and safety. 

PERB, which had been permitted 
by the court to intervene in the action, 
along with the unions, challenged 
the court’s injunctive relief order and 
asserted that the board had exclusive 
jurisdiction over the strike. 

The appellate court viewed the 
question before it to be one of exhaus-
tion of administrative remedies — 
whether an administrative remedy is 
available through PERB for the strike 
activity challenged by the county in its 
superior court actions. 

PERB Jurisdiction Over Strikes

To answer the question, the court 
first reviewed the history of PERB’s 
role in the public sector collective 
bargaining process. It traced public 
employees’ organizational rights back 
to the Brown Act, followed by the 
MMBA, the Educational Employment 
Relations Act, the Dills Act, and the 
subsequent laws targeting other cat-
egories of public employees. 

With citation to San Diego Teach-
ers Assn. v. Superior Court (1979) 24 
Cal.3d 1, 41 CPER 2, and El Rancho 

The appellate court 
viewed the question

 to be one of
 exhaustion

 of administrative
 remedies.

formed the county that it would strike 
on September 1, 2006, if its contract 
demands were not met. On August 3 
and again on August 24, Local 1 told 
the county the strike would begin on 
September 5. 

On August 31, the county sought 
an injunction against AFSCME Local 
146, UPE Local 1, Teamsters Local 
No. 228, International Union of Op-
erating Engineers Stationary Local 
39, AFL-CIO, and the Construction 
Trades Council. It requested that the 
Sacramento superior court issue an 
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USD v. National Education Assn. (1983) 
33 Cal.3d 946, 58 CPER 15, the court 
took note of PERB’s traditional juris-
diction over strikes that potentially 
amount to an unfair labor practice 
under EERA. “The result of these 
cases was to establish PERB’s exclusive 
initial jurisdiction over any activity 
that is arguably protected or arguably 
prohibited by the EERA. Where such 
activity is at issue,” said the court, “it 
is for PERB to determine in the first 
instance whether the activity in fact 
falls within the scope of the EERA and, 
if so, what remedy is appropriate.” 

As to those employees, the court said, 
a strike may be found to be illegal and 
may be enjoined. 

At the time of the County Sanita-
tion decision, PERB did not have juris-
diction over MMBA matters. But that 
changed in 2001, when the legislature 
vested PERB with exclusive jurisdic-
tion over violations of the MMBA. 

It is relatively clear, said the court, 
that the amendments to Govern-
ment Code Sec. 3309(b) gave PERB 
jurisdiction over all claims arising 
under the MMBA and over the initial 
determination whether a claim arises 
under the MMBA. “However,” the 
appellate court asked, “does this mean 
PERB has exclusive initial jurisdiction 
to determine whether every claim aris-
ing between employers and employees 
or employee unions arise under the 
MMBA?” 

The court concluded that PERB’s 
exclusive jurisdiction “is not all-inclu-
sive.” It then returned to the factors 
outlined in San Diego Teachers and El 
Rancho to ascertain whether PERB’s ju-
risdiction extended to this case, where 
the county claimed a threatened strike 
would harm public health and safety. 

First, the court found that PERB 
properly could find that the strike was 
an unfair practice under the MMBA. 
“The issue is not whether the conduct 
in fact violates the act in question, but 
whether it arguably does so....Whether 
the activity is in fact protected or 
prohibited is for PERB to decide, not 
the court.” Also, the superior court 
ignored the alternative basis for finding 

PERB jurisdiction, i.e., that the activity 
is arguably protected. 

The Court of Appeal chastised 
the superior court for its “contradic-
tory” conclusion that the strike was 
legal notwithstanding the fact that 
certain employees were enjoined from 
participating in it because of a threat 
to public health and safety. “It is a mat-
ter of semantics to say a strike is legal 
yet may be enjoined,” said the court. 
“The fact that certain employees may 
be prohibited from participating in a 
strike necessarily makes the strike ille-
gal as to those employees.” Returning 
to the language of County Sanitation, 

In 2001, the
 legislature vested 

PERB with exclusive 
jurisdiction over

 violations of
 the MMBA.

The court also reviewed the 
Supreme Court’s seminal decision in 
County Sanitation Dist. No. 2 v. Los 
Angeles County Employees Assn. (1985) 
38 Cal.3d 564, 65 CPER 2, announc-
ing that “the common law prohibition 
against all public employee strikes is 
no longer supportable.” The court 
recognized, however, that “there are 
certain essential public services, the 
disruption of which would seriously 
threaten the public health or safety.” 

The court concluded 
that PERB’s exclusive 

jurisdiction ‘is not
 all-inclusive.’

the court reiterated, “In other words, 
when a strike by public employees 
threatens public health or safety, it 
becomes illegal.” 

The court brushed aside the 
county’s assertion that it never alleged 
the strike was illegal. “The question 
here is not whether the complaining 
party expressly alleged an unfair labor 
practice but whether the underly-
ing conduct challenged is arguably 
protected or arguably prohibited.” 
Nor was the court persuaded by the 
county’s claim that no unfair labor 
practice is implicated where the county 
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seeks to stop essential employees from 
striking. “There is no reason to treat a 
strike by essential employees any dif-
ferently than a strike by nonessential 
employees. Either way, the strike is 
arguably an attempt to put pressure 
on the employer rather than bargain 
in good faith, i.e., arguably prohibited. 
The only difference is that a strike by 
essential employees may exert even 
greater pressure on the employer.” 

Adequacy of PERB Relief

The court next considered wheth-
er PERB could furnish relief equiva-
lent to that provided by a trial court. 
It rejected the county’s argument that 
an injunction sought by PERB would 
reflect only a narrow concern for the 
negotiating process, and would ignore 
strike-caused harm to the public. Bol-
stered by the decision in San Diego 
Teachers, the Court of Appeal said, 
“PERB’s interests extend to protec-
tion of the public at large….Where 
the County sought an injunction 
prohibiting the unions from ordering 
or encouraging certain employees 
from participating in the strike, there 
is no reason to believe PERB is not 
well suited to fashion an appropriate 
remedy that would minimize disrup-
tion of public services while protect-
ing the parties’ collective bargaining 
rights.” Recognizing PERB’s exclusive 
jurisdiction does not usurp the county’s 
legal responsibility to protect the pub-
lic health and safety, the court noted. 
It merely changes the forum in which 
the county must seek assistance. 

The court addressed the county’s 
argument that PERB procedures are 
not well-suited to deciding whether 
public health and safety are threatened 
and whether injunctive relief should be 
sought. After reviewing PERB regula-
tions setting out the procedures and 
the time lines operative in an injunctive 
relief case, the court instructed: 

We do not find the forego-
ing procedures unreasonable or 
unworkable. A party seeking an 
injunction from PERB must give 
advance notice, but so must a party 
seeking judicial relief. Although 
PERB’s general counsel has up to 
five days to investigate the matter 
and make a recommendation to 
PERB, or 24 hours where a strike 
is already in progress, such action 
may be expedited. Likewise, PERB 
action on a recommendation may 
be expedited where appropriate. 
In this case, the County had ample 
time before the threatened strike to 
seek PERB assistance, and there is 
no reason to believe that assistance 
would not have been forthcoming in 
a timely manner. 

Legislative Intent

The court found clear language 
granting PERB jurisdiction to deter-
mine whether a claim arises under the 
MMBA. And, based on well-established 
case law at the time of the amendment, 
it noted that PERB has jurisdiction to 
determine if conduct that is arguably 
protected or arguably prohibited falls 
under one of the acts it administers. 
The court saw no intent on the part 

of the legislature to withhold from 
PERB jurisdiction over strikes that 
threaten public health and safety. A 
reference to County Sanitation that was 
removed from subsequent versions of 
the legislation does not demonstrate 
that the legislature did not intend for 
consideration of health and safety is-
sues to be delegated to PERB. 

The court also took note of the 
recent assembly bill, A.B. 553, which 
would have asserted in no uncertain 

Recognizing PERB’s 
exclusive jurisdiction 

does not usurp
 the county’s legal

 responsibility.

terms that PERB has exclusive ju-
risdiction to determine whether to 
seek injunctive relief in the face of an 
MMBA strike. The county pointed to 
the governor’s veto message of this bill, 
stating that it is “imperative that local 
governments have access to immediate 
injunctive relief from superior courts 
during strike situations….There is no 
reason to force decisions on injunctive 
relief into the slower PERB process.” 
Noting that A.B. 553’s stated intent 
was to clarify “existing law,” the court 
concluded that the legislation “actually 
reflects the Legislature’s understand-
ing that PERB already has exclusive 
jurisdiction over strikes, work stop-
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pages and lockouts involving public 
employees, notwithstanding the Gov-
ernor’s contrary assumption.” 

Local Concern Doctrine

Finally, the court dismissed the 
county’s contention that it be excused 
from exhausting its administrative 
remedy before PERB under the “local 
concern doctrine.” Applying the test 
articulated in Pittsburg USD v. CSEA 
(1985) 166 Cal.App.3d 875, 65 CPER 
43, the court concluded that the exer-
cise of superior court authority over 
the strike activity at issue here would 
entail a risk of interfering with the 

tise in determining whether a given 
strike that threatens public health 
and safety may nevertheless amount 
to a collective bargaining tactic that 
could be protected or prohibited by 
the MMBA.” Acknowledging PERB 
jurisdiction, concluded the court, 
will advance the legislature’s purpose 
in creating an expert body with re-
sponsibility to develop and apply a 
comprehensive, consistent scheme 

regulating public employer-employee 
relations.” (County of Sacramento v. 
AFSCME Local 146 et al. [2008] 165 
Cal.App.4th 401.) 

Attorney Margot Rosenberg of 
Leonard Carder in Oakland represents 
United Public Employees, Loc. No. 
1. She told CPER that the county has 
petitioned for review in this case and the 
union will not oppose their petition. ]

Resolution of this 
matter goes to the very 
heart of labor law and 

PERB’s jurisdiction.

regulatory jurisdiction of PERB. The 
county’s assertions in superior court 
“go to the right of public employees to 
strike in order to exert pressure on the 
employer to accede to their contract 
demands,” the court underscored. 
“The fact that essential employees are 
involved merely goes to the amount of 
pressure exerted. Resolution of this 
matter goes to the very heart of labor 
law and PERB’s jurisdiction.” 

The court added that, while both 
PERB and the courts are equipped to 
consider issues relating to public health 
and safety, “PERB has specific exper-

Implementation of Financial Disclosure Rules 
Blocked by Ninth Circuit

The Los Angeles Police Commission 
hoped to comply with a final provision 
of a consent decree the city had agreed 
to back in 2000 in order to root out cor-
ruption in the police force. Eight years 
ago, threatened with a federal lawsuit by 
the U.S. Department of Justice, which 
saw a pattern and practice of civil rights 
violations, the city council signed off on 
a package of reforms. These included 
the agreement to require “regular and 
periodic financial disclosures by all 
LAPD officers and other LAPD em-
ployees who routinely handle valuable 
contraband or cash.”

The plan adopted by the police 
commission in December 2007 re-
quires approximately 600 anti-gang 
and narcotics officers who regularly 
handle drugs, money, and other con-
traband to disclose personal financial 
data to the department. Officers would 
have to reveal any outside income, real 
estate holdings, stocks, debts, and bank 

balances — including accounts the of-
ficer shares with family members and 
others. Officers currently assigned to 
these units would be excused from 
compliance with the disclosure re-
quirements until two years after the 
measure takes effect. 

The Los Angeles Police 
Protective League calls 

the requirement an 
invasion of privacy.

The Los Angeles Police Protec-
tive League vigorously opposes the 
requirement as an invasion of privacy 
and questions whether the financial 
disclosures would improve chances of 
identifying corrupt officers. League 
president Tim Sands argued that the 
disclosure rule would expose officers 
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to potential identity theft and warned 
that over 500 officers were willing to 
leave the specialized units rather than 
take the risk of sharing their financial 
information. 

In February, when the plan had 
been approved by the police com-
mission, the union filed a lawsuit to 
block its implementation, arguing 
that release of the officers’ financial 
information violates state privacy laws. 
In addition, the union launched a radio 
campaign and urged the city council 
to intervene by asserting jurisdiction 
over the matter. 

In an unusual move, the council 
voted unanimously in January to re-
view the police commission’s policy. 
Mayor Antonio Villariagosa was criti-

cal of the council’s action, arguing that, 
since the disclose requirement is man-
dated by the consent decree, the city 
has no choice but to comply.

An editorial in the Los Angeles 
Times called the council vote “particu-
larly stupid” and charged that it was 
obstructing the inevitable. 

At a subsequent meeting of the 
council, civic leaders accused the 
lawmakers of undermining the police 
commission’s authority. Those who 
voiced support for the disclosure 
rules included former U.S. Secretary 
of State Warren Christopher and Los 
Angeles Area Chamber of Commerce 
President Gary Toebben. Despite 
urging by Councilman Jack Weiss, 
who heads the council’s public safety 

committee, the council was unwilling 
to vote to recommend that the com-
mission’s plan be rejected. 

In August, U.S. District Court 
Judge Gary Feess issued a 26-page 
opinion that rejected the League’s 
request for a preliminary injunction to 
bar implementation of the police com-
mission’s plan. Judge Feess found that 
the financial disclosure requirements 
will lay down a baseline or starting 
point for investigations into officers 
who appear to be “living beyond their 
means.” Judge Feess concluded that 
the union had failed to prove it was 
likely to succeed on the merits of its 
lawsuit or that it was in the public in-
terest for the court to block the plan. 
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The League quickly appealed 
Feess’ ruling, and on September 12, 
the Ninth Circuit Court of Appeals 
issued a temporary injunction halting 
implementation of the reforms. The 

court did not rule on the merits of the 
League’s lawsuit. A panel of Ninth 
Circuit judges will hear the appeal on 
December 8. ]

In addition, the Court of Ap-
peal looked to In re Work Uniform 
Cases (2005) 133 Cal.App.4th 328, 175 
CPER 59, where the court rejected 
the argument that Labor Code provi-
sions which require payment for the 
purchase and maintenance of uniforms 
were controlling. The court reasoned 
that payment for work uniforms was 
part of an employee’s compensation 
and should be considered like any 
other payment of wages, compensa-
tion, or benefits. 

The Court of Appeal found these 
cases applied with equal force to bar 
Dimon’s lawsuit. 

Meal Period Provision in County MOU 
Trumps Labor Code, IWC Wage Orders 

The California Constitution extends 
to charter counties the authority to set 
compensation for its employees. This 
implies that a charter county like Los 
Angeles can determine wages as a mat-
ter of local concern. Therefore, con-
cluded the Second District Court of 
Appeal, when a county adopts a charter 
that provides for the right to set wages, 
the local rule trumps conflicting state 
laws. Here, provisions in the county’s 
memorandum of understanding with 
the union representing its probation 
officers that addresses meal periods 
takes precedence over any contrary 
statutory provisions. 

Probation officer Vi Dimon al-
leged that the county violated provi-
sions of the Labor Code and the wage 
orders promulgated by the Industrial 
Welfare Commission by failing to pro-
vide county probation officers with 
meal periods or pay them for meal 
periods they missed. In response, 
the county asserted that, as a charter 
county, it has authority to set compen-
sation and conditions of employment, 
and has done so in an MOU with the 
union representing the probation of-

ficers. When the trial court dismissed 
Dimon’s lawsuit, she appealed. 

Article XI, Sec. 4, of the California 
Constitution conveys to charter coun-
ties the power to prescribe compensa-
tion to employees. Article III of the 
Los Angeles charter conveys to the 
board of supervisors the duty to pro-
vide for the compensation of county 
employees. Based on these enactments, 
the Court of Appeal reasoned that 
the legislature lacks the authority to 
provide for compensation of county 
employees. “In other words,” said the 
court, “the determination of wages 
to be paid to employees of charter 
counties is a matter of local rather 
than statewide concern.” Therefore, 
said the court, when a county like Los 
Angeles adopts a charter that recog-
nizes the county’s right to provide 
for the compensation of employees, 
those provisions “trump conflicting 
state laws.” 

The court relied on Curcini v. 
County of Alameda (2008) 164 Cal.
App.4th 629, 191 CPER 29, which 
reached the same result. (See CPER 
No. 191, pp. 29-31, for a summary of 
that case.) 

The county entered 
into an MOU that 

specifically covers
 meal periods. 

The court also dismissed the 
contention that the meal period pro-
visions of state law fill the gap left 
by the county charter, which does 
not specifically address meal periods. 
There is no requirement that a specific 
compensation provision be found in 
the charter itself, said the court. Gov-
ernment Code Sec. 25300 directs that 
compensation, tenure, appointment, 
and conditions of employment of 
county employees can be addressed 
by county ordinance or by resolution 
of the board of supervisors. “That is 
precisely what happened here,” the 
court observed. The county entered 
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into an MOU that specifically covers 
meal periods, and the board of supervi-
sors unanimously voted to approve it. 
Consequently, said the court, there is 
no void in the county’s compensation 
scheme to be filled by state Labor 
Code provisions. 

Dimon also argued that collective 
bargaining agreements are not exempt 
from Labor Code provisions or wage 

greater risk of work-related accidents, 
especially low-wage workers who per-
form manual labor. The court found 
that this statement did not support 
Dimon’s abstract argument that state 
law reflects a matter of statewide con-
cern about worker safety as applied to 
deputy probation officers. 

The court contrasted the substan-
tive labor law provisions with the pro-
cedural safeguards of the Public Safety 
Officers Procedural Bill of Rights Act, 
upheld as to a charter city in Baggett v. 
Gates (1982) 32 Cal.3d 128, 55 CPER 
23, and the meet and confer require-
ments of the Meyers-Milias-Brown 
act, found to apply to a charter city in 
People ex rel. Seal Beach Police Officers 
Assn. v. City of Seal Beach (1984) 36 
Cal.3d 591, CPER SRS No. 28. 

“A substantive law, on the other 
hand, takes away a charter county’s 
ability to establish local salaries and 
control working conditions,” the court 
noted. The statutory meal period pro-
visions would divest the county of its 
ability to provide for and regulate meal 
periods and prescribe the remedy for 
violations of its regulations, concluded 
the court, and would impinge “more 
than a limited extent on its authority 
as a charter county.” 

The court also found that the 
IWC’s wage orders likewise impermis-
sibly regulate employee compensation, 
a matter within the county’s exclu-
sive constitutional purview. (Dimon 
v. County of Los Angeles [9-16-08] 
B202409 [2d Dist.] ___Cal.App.4th 
___, 2008 DJDAR 14589.) ]

IWC’s wage order 
impermissibly

 regulates employee 
compensation.

orders regulating meal periods. “This 
argument is nothing more than an at-
tempt to make an end-run around the 
home rule doctrine,” the court said, 
“which bars application of contrary 
state law when a charter county has 
addressed a question of employee 
compensation.” 

Finally, the court confronted 
the assertion that the legislature may 
regulate matters of statewide concern 
even if it impinges on a county’s consti-
tutional powers. Dimon claimed that 
meal periods are a matter of statewide 
concern because they increase worker 
safety. In support of this proposition, 
she relied on the general observa-
tion made in Murphy v. Kenneth Cole 
Productions (2007) 40 Cal.4th 1094, 
184 CPER 85 — that employees who 
are denied rest and meal periods face 

Benefit Eligibility Demands 
Six-Month Tenure With County 

Under the terms of the Los Angeles 
County Code, an employee must work 
through the six-month qualifying pe-
riod before she is eligible for long-term 
disability benefits under the county’s 
plan. Because the employee had been 
discharged prior to the end of the 
qualifying period, she was not entitled 
to benefits under the plain language of 
the county administrative code. 

Agneta Dobos began working 
for the county in December 1984, 
as a student nurse. Ten months later, 
she was hired as a staff nurse and was 
promoted to a full-time permanent 

staff nurse on January 1, 1987. Dobos 
worked at the Women’s Hospital at 
the University of Southern California 
Medical Center. 

On March 25, 1992, Dobos suf-
fered a disabling injury at work. The 
same day, the county suspended her 
pending an investigation into allega-
tions of misconduct. Dobos did not 
return to work for the county any time 
after that date. Following its investiga-
tion, Dobos was terminated effective 
April 28, 1992. 

On October 5, 1992, Dobos filed 
an application for long-term disability 
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benefits under the county’s Long-Term 
Disability and Survivor Benefit Plan. 
She alleged that she had become dis-
abled on March 25, 1992. 

Voluntary Plan Administrators, 
the third-party that administers the 
plan for the county, denied Dobos’s 
application based on insufficient medi-
cal evidence to support her disability 
claim. She appealed that determina-
tion, but on November 9, 1993, VPA 
stood by its decision. 

Five days later, Dobos applied 
for Supplemental Security Income 
disability benefits through the Social 
Security Administration. Ten years 
later, on October 30, 2003, after 
several additional applications and 
appeals, an administrative law judge 
found that Dobos was totally disabled 
and entitled to SSI disability benefits. 
Among the ALJ’s findings was that 
Dobos had been disabled since at least 
November 1, 1993. 

On February 15, 2005, now ap-
proximately 13 years after her em-
ployment with the county ended, 
Dobos filed a second application for 
long-term disability benefits under 
the county plan. She alleged that her 
disability was the direct result of a 
work-related injury and that her first 
day of absence from work due to that 
disability was March 26, 1992. 

Because Dobos had not returned 
to work after her first disability appli-
cation had been denied, VPA agreed 
to review her original claim and took 
into account that she subsequently 
had been approved for SSI benefits 
by the Social Security Administration. 
On July 7, 2005, VPA denied Dobos’s 
second application for long-term dis-
ability benefits because she failed to 
satisfy the plan’s eligibility require-
ments. An employee must complete 
a six-month qualifying period during 
which an eligible employee must be to-

tally and continuously disabled because 
of her employment with the county. In 
Dobos’s case, her employment with the 
county ended before the expiration of 
her qualifying period. 

Undeterred, Dobos appealed the 
denial of her second application. Act-
ing on behalf of the county, a hearing 
officer considered her appeal and, on 
May 24, 2006, concluded that Dobos 
was not eligible for long-term dis-
ability benefits because she was not 
employed by the county at the end of 
the qualifying period. 

In an action challenging the 
administrative decision upholding 
VPA’s denial of her application, Dobos 
argued that the county code merely 
required that she be employed by the 
county when she first became disabled, 
not for the full six-month qualifying 
period. Any contrary reading of the 
code, she argued, would violate public 
policy because it would allow an em-
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ployer to deny the payment of benefits 
by terminating a disabled employee 
before her qualifying period ended. 
The trial court rejected this argument 
and, once again, Dobos appealed. 

As summarized by the trial court, 
the code requires that, to be eligible 
for long-term disability benefits, Do-

because the term “disability benefi-
ciary” is defined to include a “former 
employee” who is “eligible to receive 
disability benefits.” Dobos reasoned 
that a former employee would never 
be eligible to receive disability benefits 
if the definition of “eligible employee” 
is read only to encompass current 
employees. The Court of Appeal re-
jected that logic. A former employee 
discharged after completing the six-
month qualifying period still would be 
eligible to receive disability benefits, 
said the court. But, like any other ap-
plicant, a former employee would be 
subject to the eligibility requirement 
of continuous employment with the 
county throughout the qualifying 
period. 

The written policy provided to 
employees to explain the terms of the 
benefit plan also states that a qualify-
ing period of six months is required 
before disability benefits may be paid 
and that “the qualifying period begins 
with the first day of absence from work 
by reason of the employee’s total dis-
ability.” The court found nothing in 
the language of the policy inconsistent 
with the code requirement that an ap-
plicant for benefits be employed by the 
county at the end of the qualifying pe-
riod. “The policy does not provide that 
both current and former employees 
are eligible to apply for long-term dis-
ability benefits at any time, nor does it 
suggest that the qualifying period may 
be satisfied without regard to an appli-
cant’s employment status.” Consistent 
with the plain language of the code, the 
court concluded, an employee does not 

include an individual who is no longer 
employed by the county. 

The court responded to Dobos’s 
argument that, by construing the 
code to require current employment, 
the county can discharge employees 
without preserving their vested dis-
ability benefits and would be allowed 
to unlawfully discharge employees on 

Dobos was not 
employed at the end of 
the qualifying period.

bos had to be an employee when she 
became totally disabled, had to remain 
an employee absent from work due 
to a total disability for a period of six 
months, and had to be an employee on 
the first day following the expiration 
of the qualifying period. 

The Court of Appeal carefully 
reviewed the language of the county 
code, including the definitions of 
“qualifying period,” “employee,” and 
“eligible employee.” Construing these 
terms in the context of each other, the 
court concluded that an applicant for 
long-term disability benefits must not 
only be an “employee” of the county 
at the time he or she becomes totally 
disabled and unable to work, but also 
must remain an “employee” of the 
county for the duration of the six-
month qualifying period to be eligible 
for benefits. Dobos argued that the 
meaning of “eligible employee” is not 
limited to current county employees 

An employee does not 
include an individual 

who is no longer
 employed.

disability-related family and medical 
leave conveyed by state and federal 
laws. Noting the absence of any con-
tention that Dobos had been terminat-
ed because she was on a disability leave 
or had applied for disability benefits, 
the court found the argument unavail-
ing even as a possible scenario for other 
disabled employees. 

First, said the court, since an 
employee who does not complete 
the qualifying period has not met the 
eligibility requirements, discharging 
such an employee does not deprive 
him or her of the right to any vested 
disability benefits. Nor does the code 
give the county “free reign to discharge 
disabled employees in violation of state 
and federal law.” “To the extent that 
an employee is discharged because of 
a disability or in retaliation for taking 
a protected disability-related leave, 
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he or she remains free to pursue a 
legal action against the employer for 
violation of any number of statutes, 
including the Family Medical Leave 
Act, the California Family Rights Act, 
the Americans with Disabilities Act, 
and the California Fair Employment 
and Housing Act.” 

The county’s plan simply requires 
that a disabled person be employed by 
the county at the end of the qualifying 
period to be eligible for long-term 
disability benefits, the court summed 
up. “It does not in any manner exempt 
the County from compliance with ap-
plicable state and federal laws protect-
ing the rights of disabled employees.” 
(Dobos v. Voluntary Plan Administrators 
[9-3-08] B199870 [2d Dist.] ___Cal.
App.4th___, 2008 DJDAR 13968.) ]
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State Employment

Minimum Wage Order Stalled by Controller, 
Court Maneuvers

The governor attempted to inject 
some urgency into the budget impasse 
by announcing on July 31 that most 
non-exempt state employees would 
receive only the federal minimum 
wage until a budget was signed. When 
State Controller John Chiang refused 

No Pay for Some

As the early summer fires burned, 
the economy floundered, and the leg-
islature dithered over the budget. At 
the end of July, the governor calculated 
that the state soon would be short 
of money and unable to respond to 
unforeseen emergencies if the budget 
impasse continued much longer. The 
executive order he issued explained 
that because borrowing would be ex-
orbitantly costly, he found it necessary 
to conserve the state’s cash reserve. 
Furthermore, he asserted, a 2003 Su-
preme Court decision held he was not 
authorized to pay more than federal 
law requires if there is no budget by 
July 1. 

The governor ordered the direc-
tors of the Department of Finance 
and Department of Personnel Admin-
istration to comply with the court’s 
opinion in White v. Davis (2003) 30 
Cal.4th 528, 160 CPER 14, effective 
with August paychecks unless a budget 
were passed. In White, the court ruled 
that the state Constitution does not 
allow the state to continue paying its 
employees after July 1 until a budget 
is signed, since there is no continu-
ing appropriation for employee pay. 
But, under the supremacy clause of 

the federal Constitution, the state 
employer must comply with the fed-
eral Fair Labor Standards Act, which 
requires timely payment of wages to 
most employees. 

The governor interpreted White 
to require payment of the federal 
minimum hourly wage of $6.55 to 
non-exempt employees unless they 
earned overtime during the pay period. 
If an employee earns overtime, fed-
eral regulations entitle the employee 
to full pay for non-overtime hours 
and one-and-a-half times the regular 
rate of pay for overtime hours. Some 

If an employee earns 
overtime, regulations 

entitle the employee to 
full pay for non-
overtime hours.

exempt employees also benefit from 
the FLSA, since the act requires a 
minimum weekly salary of $455 to be 
paid to managers to keep them exempt 
from overtime pay. Teachers, doctors, 
and lawyers are exempt as profession-
als, no matter what their salary. Also, 
the controller does not pay elected 
officials, appointees, or their personal 
and legal staff after July 1 until a bud-
get is adopted.

Compliance with the overtime 
rule, however, has proven difficult 
for the state’s payroll system. In 
White, former Controller Steve Westly 

on both legal and practical grounds to 
cut workers’ pay, the director of the 
Department of Personnel Administra-
tion asked a court to order Chiang to 
comply with the executive mandate. 
But the intervention of several unions 
in the legal process, and their motion 
to remove the case from state court to 
federal court, derailed any chance that 
the pay cut order would conserve cash. 
When CPER went to press, a hearing 
was scheduled for October 17.

Compliance with the 
minimum wage cap 

and the overtime rule
 has proven difficult.
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claimed that it would be impossible to 
segregate employees who were entitled 
to full pay with overtime from those 
who were entitled only to minimum 
wage and still meet payroll deadlines. If 
those deadlines were missed, the state 
would be faced with FLSA penalties, 
he argued. 

For procedural reasons, the White 
court did not resolve how to solve this 
practical dilemma. But it did advise 
that the state pay full regular wages 
and overtime compensation to non-
exempt employees “who it reasonably 
anticipates will work overtime during 
a given pay period,” and pay any over-
time premium due to those it did not 
anticipate working overtime as soon 
as “practicable” during the next pay 
period. The following year, Westly 
assured employees they would receive 
their full wages because it would not 
be feasible to pay some employees full 
salary while paying others the mini-
mum wage. “We are in the process of 
replacing our payroll system,” he wrote 
in a July 2004 letter to legislators, “but 
that work will not be completed until 
2008.”

To implement Governor Schwar-
zenegger’s July order, DPA Director 
David Gilb issued a pay letter to Con-
troller Chiang requesting that he issue 
paychecks of $1,153 to non-exempt 
employees and $2,003 to managerial 
employees. Doctors, lawyers, and the 
teachers employed at state correctional 
institutions should be paid zero, the 
letter instructed.

To counter the effects of the 
overtime rule that would guarantee 
employees full pay, the executive or-
der banned overtime work except in 
critical services “directly related to the 
preservation and protection of human 
life and safety, including…emergency 
and disaster response activities and the 
provision of 24-hour medical care.” 
Agencies were required to report 
within 24 hours to the governor’s 

that there exists no authority to pay 
employees not working overtime more 
than the minimum wage and, on the 
other hand, purport to authorize full 
pay to certain classes of employees,” 
he pointed out.

 In addition, Chiang reiterated the 
practical problems his office would face 
attempting to adjust the payroll during 
the budget impasse and then reverse 
the changes later. Payroll problems 
would linger for months after a budget 
is enacted, he predicted, “exposing the 
State to possible treble damages for 
failing to comply with the FLSA.” In 
his statement at an August 4 Senate 
committee hearing, Chiang asserted:

In 2003, my office tried to see if we 
could reconfigure our system to do 
such a task, and after 12 months, we 
stopped without a feasible solution 
and with the knowledge that recov-
ery for such a sweeping adjustment 
to minimum wage would take at 
least 6 months before all employees 
would see the right amounts in their 
hard-earned paychecks.

Besides, he testified, delaying full 
pay for state employees would not 
delay the need for the state to borrow 
money through issuance of costly rev-
enue anticipation warrants. 

In response, DPA tried to assist 
the controller with several suggestions 
to ease the FLSA calculations. It could 
be done by programming three pay 
differentials, or by establishing new 
pay ranges, DPA advised in an August 
7 memorandum. One of the suggested 
techniques is used to suspend pay for 

The executive order 
banned overtime 

work except in
 critical services.

cabinet and the finance department the 
names of any positions found critical 
and excepted from the executive order. 
In its pay letter, DPA spared all non-
exempt employees in agencies such as 
the California Highway Patrol, De-
partment of Parks and Recreation, and 
Department of Mental Health. The 
California Department of Corrections 
and Rehabilitation was notably absent 
from the list of exceptions. 

Obstinacy and Opposition

The controller pounced on the 
exceptions for critical services in his 
letter notifying the governor of his 
refusal to comply with the pay cut 
aspects of the executive order. “On 
the one hand, you incorrectly indicate 
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600 elected officials when budgets are 
overdue, the controller’s office admit-
ted in an August 11 reply, but chang-
ing the pay of 180,000 employees is 
“a different scenario.” The controller 
would have to suspend regular pay and 
issue minimum wage checks with the 
appropriate deductions. Then, after 
the budget is adopted, the controller 
would need to restore regular wages 
and figure the deductions to take from 
retroactive pay. Normally, changing 
any step in the payroll procedure 
requires a new design, modification 
of computer programs, testing and 
quality assurance, and development of 
new procedures, wrote the controller’s 
chief of personnel and payroll services, 
Don Scheppmann. DPA had suggested 
that the controller need not make 
deductions for retirement or state dis-

ability insurance from the minimum 
wage paychecks, but the controller 
wanted legal opinions to support that 
approach. And what about the 55,000 
employees of the California State 
University that the controller pays, 
especially the 25,000 teachers? The 
executive order exempted CSU, but 
under what rationale?

Chiang refused to cut employee 
pay. DPA and its director, David Gilb, 
sued to prevent him from “illegally 
spend[ing] monies from the state trea-
sury.” In the lawsuit, DPA asserts: 

The August 11, 2008 letter suggests 
the Controller has taken virtually no 
action since 2003 to address the al-
leged obstacles in implementing sal-
ary payment consistent with White v. 
Davis. Assuming the obstacles raised 
in the August 11, 2008 letter have 

some validity (a fact DPA disputes) 
action is needed by the court to 
compel the Controller to fulfill his 
responsibility to comply with…state 
law, the California Constitution and 
White v. Davis.

Legal Maneuvers

In papers filed in state court, the 
administration contended that the con-
troller was set to violate the state Con-
stitution. Chiang had no right to refuse 
to comply with DPA’s pay letter, argued 
DPA, because the Government Code 
makes a state employee’s salary effective 
and payable once approved by DPA. In 
Tirapelle v. Davis (1994) 20 Cal.App.4th 
1317, 103 CPER 31, DPA argued, the 
Court of Appeal held that the controller 
must defer to DPA where the depart-
ment acts within its authority. 
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DPA asked for a preliminary 
injunction, contending that the state 
would lose hundreds of millions of dol-
lars by waiting until the case was fully 
ready for hearing. And further, the 
controller’s defiance “undermines the 
authority vested in DPA to administer 
employee salary and compensation in 
accordance with state law,” the depart-
ment fumed. However, the administra-
tion did not ask for an immediate tem-
porary restraining order, and the judge 
set the hearing date on the preliminary 
injunction for September 12, too late 
to endanger August paychecks.

Meanwhile, several state employee 
unions intervened in the case to advo-
cate for full wages for the employees 
they represent. The Service Employees 
International Union, Local 1000, ar-
gued that the controller “is empowered 
to exercise his authority independent 
of the direction of the governor.” The 
union asserted that ordering the con-
troller to cut pay to the federal mini-
mum wage would likely delay even the 
minimal pay to state employees. This, 
in turn, would result in underpayment 
for months after the budget is enacted, 
resulting in multiple violations of the 
FLSA. Local 1000 also argued that the 
automatic exemptions from the pay cut 
order are arbitrary and capricious, and 
deny some state employees the right to 
uniform operation of the law in viola-
tion of the equal protection clauses of 
the state and federal Constitutions.

The California State Law En-
forcement Association and the Cali-
fornia Correctional Peace Officers As-

sociation contended that the adminis-
tration’s failure to exempt correctional 
officers and some safety positions from 
the pay restrictions and the ban on 
overtime would have unlawful conse-
quences: untimely payment of wages 
and a violation of correctional officers’ 
substantive due process rights to a 
safe workplace. It is likely that some 
safety employees and peace officers 
would be allowed to work overtime 

to hazardous conditions in the prisons 
because safe levels of overtime can be 
maintained only by assigning extra 
hours to correctional officers. Courts 
have held that liability arises under 
the due process clause of the federal 
Constitution when the state creates a 
danger to an individual or a situation 
that makes a person more vulnerable 
to danger, the union pointed out. 

Once granted status as interve-
nors, the unions removed the case to 
federal court, an action that caused the 
September 12 state court hearing date 
to be vacated. The federal court set its 
hearing for October 17.

Unions are not the only ones that 
want to be heard on the issues. State 
Treasurer Bill Lockyer asked to file 
an amicus brief while the case was still 
in state court. He urged the court to 
deny DPA’s petition for an injunction 
against the continuing payment of full 
wages. Such an order likely would re-
sult in reduced confidence in the state’s 
ability to manage its finances and a 
downgrading of the state’s credit rat-
ing. This, in turn, would cause the state 
to pay more when it borrows money, 
he contended. He reiterated Chiang’s 
position that the minimum wage order 
would have no effect on whether the 
state would be required to use costly 
revenue anticipation warrants to bor-
row the funds it needs every fall, since 
the necessity for RAWs is caused by the 
failure to enact a budget. He cautioned 
that an injunction against the control-
ler would place Chiang in a lose-lose 
situation — either violate the order 

Local 1000 argued 
that the automatic

 exemptions from the 
pay cut order are

 arbitrary and 
capricious, and violate 

equal protection.

under the critical services exemption. 
But these workers would not be paid 
at the end of the month because they 
are not on the list of automatically 
exempted employees, predicted the 
associations. Therefore, they would 
not receive either full pay or overtime 
pay until the controller issues another 
paycheck during the next pay period, 
a violation of their FLSA rights, the 
two unions argued. 

CCPOA additionally contended 
that the ban on overtime would lead 



      October   2 0 0 8        c p e r  j o u r n a l        47

and the state Constitution or violate 
the FLSA timely payment conditions 
because of the impossibility of quickly 
reprogramming the computers. Fi-
nally, he pointed out the overly broad 
nature of the departmental exemptions 
to the pay cut order. The exemptions 
likely include “hundreds of positions 

that have never worked overtime while 
arbitrarily excluding employees that 
historically have worked significant 
overtime.”

Legal maneuvers continued. In Sep-
tember, DPA moved to remand the case 
back to state court. That motion also was 
set for hearing on October 17. ]

SEIU Local 1000 Litigates Layoff
of Temporary Employees

The governor’s attempt to preserve 
cash during the long budget impasse 
has been attacked by a state employees 
union as an unconstitutional power 
grab in derogation of the civil service 
merit principle. Service Employees 
International Union, Local 1000, 
charges in a lawsuit that the governor 
skirted procedures of the State Person-
nel Board when laying off about 10,000 
seasonal, intermittent, and other 
temporary employees. The union also 
charges that the state failed to imme-
diately pay earned wages to discharged 
employees as required by the Labor 
Code, instead waiting over a week. 
When the state could not provide a 
list of laid-off employees to the union 
three weeks after it was requested, 
Local 1000 filed an unfair practice 
charge with the Public Employment 
Relations Board.

Non-Critical Services Terminated

In his July 31 executive order, 

Governor Schwarzenegger cited dwin-
dling cash in the state treasury and the 
exorbitant cost of borrowing money 
during the budget impasse to justify his 
decision to lay off non-permanent em-
ployees. His order targeted seasonal, 
permanent intermittent, and retired 
part-time employees, in addition to 
temporary workers and student as-
sistants. Permanent intermittent em-
ployees, who are employed as needed 
to work up to 1,500 hours per year, 
were not to be separated, but agencies 
were ordered not to use their services. 
Retired annuitants are retired workers 
who can continue to work up to 960 
hours annually while receiving retire-
ment benefits.

The order contained exemptions 
for government services and functions 
“directly related to the preservation 
and protection of human life and safety, 
including but not limited to emergency 
and disaster response activities and the 
provision of 24-hour medical care.” 

In a budget letter, the Department of 
Finance also permitted exceptions to 
avoid a significant revenue loss or to 
achieve significant net cost savings. In 
rare situations, a worker who performs 
a “unique and critical function” could 
remain on the payroll if the governor’s 
cabinet secretary approved.

Any thought that agencies could 
hire temporary employees into per-
manent positions was foreclosed by a 
hiring freeze designed to clamp down 
on a workforce that grows at about 
1,700 employees every month. The 
Department of Personnel Adminis-
tration issued a directive that all job 

All job offers not 
accepted by July 31 

were on hold.

offers not accepted by July 31 were on 
hold, as well as any increases in time 
base for part-time employees. Other 
than the exempted functions, the only 
exceptions to the hiring freeze were for 
intra-departmental transfers. 

Some agencies quickly shed em-
ployees, while others tried to squeeze 
them into exempt categories. The De-
partment of Motor Vehicles stopped 
opening its offices on Saturdays due 
to “staffing constraints” caused by lay-
ing off temporary workers and retired 
annuitants.

The prison healthcare receiver, 
however, initially announced exemp-
tions for all employees working in 
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adult corrections due to the “per-
vasive interconnectedness between 
delivering medical services, for which 
[he is] primarily responsible, and the 
multifaceted services and functions 
performed by [California Department 
of Corrections and Rehabilitation] 
staff responsible for adult institutions.” 
He based his exemption on the need 
“to ensure the preservation and protec-
tion of human life and safety…and to 
preserve the efficacy of multiple fed-
eral court orders,” but the governor’s 
administration disagreed he had any 
authority beyond the inmate medical 
system. State legislative leaders sent 
a letter to the governor demanding 
an exemption for all correctional of-
ficers and questioning why they were 
not automatically exempt, while fish 
and game wardens and medical fraud 
inspectors were. 

But, despite lawmakers’ pressure 
and the receiver’s stance, CDCR laid 
off about 400 student assistants and 
retired annuitants, and stopped calling 
in about 1,300 permanent intermittent 
employees in the adult operations divi-
sion. The Senate Public Safety Com-
mittee held a hearing in mid-August 
to question the administration about 
the layoffs and hear about its effects 
on the correctional system, but CDCR 
Secretary Matthew Cate did not ap-
pear personally. Union representa-
tives described the rising tension that 
has resulted from rotating lockdowns 
caused by minimal correctional officer 
staffing, cancelled education and voca-
tional classes due to laid-off substitute 

teachers, and lack of access to recre-
ation and libraries. Guard supervisors 
have been assigned to oversee several 
units, employee representatives told 
the senators.

A total of 10,133 employees were 
laid off, according to DPA. However, 
records obtained from the state con-
troller’s office indicate a difference of 
only 6,400 part-time and intermittent 
employees from the July payroll to 
the August payroll. The number of 

‘Layoff by Executive Fiat’

Local 1000 challenged the layoff 
order, pointing to provisions in state 
law that require layoff plans to be 
reviewed by the SPB and to follow 
procedures established by DPA. The 
union charges that the executive order 
circumvented these procedures, there-
by disregarding the legislative branch 
of state government in violation of the 
state Constitution. It also contends 
that the order denied permanent inter-
mittent employees civil service rights 
to appeal to the SPB.

The governor and DPA have filed 
a motion to dismiss the lawsuit for fail-
ure to allege any illegal state conduct. 
The governor’s job is to enforce the 
law, they pointed out in their brief. 
The governor is within his constitu-
tional authority to direct departments 
under his executive control, such as 
DPA. The order did not call for the 
layoff of any permanent employees, 
they continued. DPA’s instructions to 
departments clarified that permanent 
intermittent employees were not to be 
separated, although departments were 
not to use their services during the 
budget impasse. The brief cited state 
court and SPB decisions which hold 
that a reduction in hours of an inter-
mittent employee does not constitute 
a layoff. The seasonal and temporary 
employees, retired annuitants, and 
student assistants have no civil service 
status, the administration asserts, so 
SPB review was not circumvented.

The governor also argues that 
Local 1000 President Yvonne Walker 

Wage costs paid by
 the controller fell 

about $31 million.

active full-time employees increased 
by 265, a much slower pace than the 
average increase of 1,190 per month 
since February, when the governor 
issued an order to cut spending by 
1.5 percent through measures such as 
hiring freezes. The number of active 
employees dropped from 246,240 to 
240,157 in the one-month period, ac-
cording to the controller’s website. 

The hiring freeze and layoff did 
have some effect on the payroll. Wage 
costs paid by the controller fell about 
$31 million dollars for the month to 
$1.595 billion. The latter figure in-
cludes the salaries paid to California 
State University employees.
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has no standing to represent the laid 
off employees, and the union cannot 
file a lawsuit on behalf of retired an-
nuitants, whom it does not represent. 
The union should have filed a griev-
ance under the layoff provisions of its 
memoranda of understanding with the 

remained unpaid, which for some 
employees was more than a week. The 
Labor Code also authorizes payment 
of the union’s attorney’s fees and costs 
of litigation, Local 1000 contends. 

In its motion to dismiss this case, 
the state argues that there was no bud-
get, and therefore no appropriation 
to pay the wages of laid off employees 
under White v. Davis (2003) 30 Cal.4th 
528, 160 CPER 14. If the court finds 
the state employer was required to 
pay the wages immediately, the state 
should not be charged penalties be-
cause it acted in good faith and did not 
violate the law willfully, it argues. The 
state also asserts that no immediate pay 
was due to intermittent employees, 
since they were not separated from 
employment. Both this motion and 
the constitutional challenge to the 
executive order will be heard on the 
same date.

Still, Local 1000 kept filing legal 
complaints. In order to represent the 
employees, the union asked DPA for a 
listing of laid-off workers. After an ini-
tial delay of 13 days, DPA provided an 
incomplete list of about 250 employ-
ees, Local 1000 charges. It contained 
only 25 DMV workers, for example, 
although DMV employs hundreds 
of temporary employees and retired 
annuitants. The union contends that, 
despite being notified the list was in-
complete, Deputy Director of Labor 
Relations Julie Chapman failed to 
respond to telephone messages left by 
Local 1000’s chief counsel, Paul Har-

ris. On August 28, the union filed an 
unfair practice charge over the failure 
to provide information. 

DPA has not stopped all expendi-
tures for affected employees, however. 
Foreseeing that permanent intermit-
tent employees whose services were 

The state agreed that 
it would continue 

health plan contributions 
for permanent

 intermittent employees.state, the administration contends, a 
claim that ignores the statutory bases 
for the union’s claims. 

The SPB has declined to take a 
position in the lawsuit. Board counsel 
Dorothy Egel told CPER that the 
SPB will do whatever the court rules 
should be done. The hearing on the 
state’s motion will take place on Oc-
tober 31. 

Pay Delayed

Local 1000 also filed suit against 
the state for untimely payment of earn-
ings. The Labor Code requires an em-
ployer to immediately pay employees it 
terminates. But, despite the week-long 
warning before the executive order 
was issued, hundreds of employees 
did not receive their final paychecks 
upon separation, the union charges. As 
a result, the state owes the employees 
their regular wages for each day they 

The SPB has declined 
to take a position

 in the lawsuit.

not used in August normally would not 
be entitled to an employer contribu-
tion to health benefits in September, 
the state agreed with various unions 
— except the California Correctional 
Peace Officers Association — that it 
would continue health plan contri-
butions for permanent intermittent 
employees in the affected bargaining 
units. Once the budget is signed and 
the employees return to work, past 
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employee contributions will be deducted from employee paychecks. ]

DPA Challenges Retirement Retroactivity Arbitration 

Award on Public Policy 
Grounds
After four years, it looked like unit 
members represented by the California 
Statewide Law Enforcement Associa-

Change of Position

The retirement retroactivity case 
grew out of negotiations between 
DPA and the union, which wanted the 
service of some of its bargaining unit 
members recognized as safety service 
in the Public Employees Retirement 
System. At the time in 2002, the 
state already had agreed to enhance 
the retirement benefit formulas it 
applied to highway patrol officers 
represented by California Association 
of Highway Patrolmen, and firefight-
ers represented by CDF Firefighters. 
CSLEA, then known as the California 
Union of Safety Employees (CAUSE), 
represents investigators, inspectors, 
and other employees who help to 
enforce state laws and regulations. 
Some, such as Department of Justice 
special agents, are sworn peace officers 
entitled to lucrative peace officer pen-
sion provisions. Others are entitled 
to safety retirement benefits, and the 
remainder are miscellaneous members 
of PERS. Safety retirement benefits 
are calculated based on 2.5 percent of 
a member’s final compensation, rather 
than the 2 percent factor used to figure 
miscellaneous pensions.

DPA agreed to move most of the 
miscellaneous classifications to the 
safety category effective July 1, 2004. 
The written agreement, reached when 
Gray Davis was governor in 2002, did 

not indicate whether the new benefit 
formula would apply to prior service in 
positions that had been newly denomi-
nated as safety classifications. But a 
memo issued by DPA in October 2002 
stated that the formula would apply to 
such service prior to July 1, 2004. 

By 2004, however, Arnold Schwar-
zenegger had become governor, and 
DPA had a new director. On July 15, 

The union’s initial
 demand for arbitra-

tion was resisted
 by DPA.

tion finally would have recent pension 
enhancements applied retroactively 
to service prior to July 2004. But the 
Department of Personnel Administra-
tion has gone to court to challenge the 
arbitration award, which found the 
parties agreed to retroactive applica-
tion in 2002, even though the written 
agreement did not say so. DPA is 
relying on the holding of Department 
of Personnel Administration v. California 
Correctional Peace Officers Assn. (2007) 
152 Cal.App.4th 1193, 185 CPER 50, 
a case in which it won the argument 
that an award is against public policy 
and must be vacated if it requires state 
expenditures based on an oral agree-
ment that was not disclosed to the 
legislature. 

Prior retirement
 enhancements for

 employees in other 
bargaining units
 had been applied

 retroactively.

2004, DPA notified the union that it 
would not grant credit for safety re-
tirement purposes to service that was 
in the miscellaneous category at the 
time it was earned. The union’s initial 
demand for arbitration was resisted 
by DPA. CSLEA finally obtained a 
court order sending the grievance to 
arbitration in March 2007. (See story 
in CPER No. 184, pp. 64-65.)

Parties Intended Retroactivity

Arbitrator Bonnie Bogue’s award 
was issued in late-July 2008. It was 
undisputed that the parties had not dis-
cussed whether the new formula would 
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be applied retroactively to prior service 
in one of the new safety classifications, 
but the arbitrator found that the nego-
tiators had assumed that prior service 
would be credited under the safety for-
mula. Prior retirement enhancements 
for employees in other bargaining 
units had been applied retroactively. 
Even DPA negotiators testified that 
they had assumed retroactivity to prior 
service. The only witness who had a 
contrary understanding, a CalPERS 
analyst, was not at the bargaining ta-
ble. Although state law requires DPA 
to notify CalPERS how prior service 
is to be credited when a classification 
is transferred to the safety category, 
the analyst had no formal notice from 
DPA about the retroactivity issue. The 
arbitrator therefore found the analyst’s 

understanding irrelevant.
The union’s director of govern-

mental services testified that the par-
ties at the table had discussed rebates 
for Social Security taxes which had 
been paid for prior miscellaneous 
service. Negotiators had touched on 
whether they would be able to obtain 
a refund of those taxes, an issue that 
would not have arisen unless the par-
ties had contemplated conversion of 
prior miscellaneous service to safety 
service. 

The arbitrator also found that the 
parties’ conduct after the agreement 
was signed indicated they believed 
the retirement enhancement would 
be applied retroactively. Although the 
DPA director of retirement policy 
first requested from CalPERS a cost-

ing of the benefit that assumed it was 
prospective, he then requested a new 
costing based on a retrospective appli-
cation of the new formula. He testified 
he would not have made a request for 
retroactive costs unless asked to do so 
by his managers. CalPERS informed 
him in early June that the cost of 
providing the benefits retroactively 
would not exceed the $17.1 million 
cost of applying the enhanced ben-
efit prospectively. DPA issued its cost 
analysis based on the assumption that 
“the reclassification would be done on 
a retrospective basis.” 

In October, the director of retire-
ment policy provided to the union a 
question-and-answer memo that stated 
the pension enhancement would apply 
to previous service in the classifications 
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being moved to the safety retirement 
category. He discussed the contents of 
the memo with DPA’s chief negotia-
tor and chief of labor relations before 
giving it to the union. In October, the 
same memo was provided to CalPERS, 
which responded with questions that 
sought to delineate which classifica-
tions of prior service would be credited 
toward a safety retirement.

Based on this evidence the ar-
bitrator found that the parties had 
a mutual intent to apply the new 
formula to the safety members’ prior 
service in classifications that are now 
safety classes. The question remained 
whether the March 2002 agreement 
was enforceable through the grievance 
procedure.

Addendum Enforceable in         
Arbitration

First, DPA argued that the safety 
retirement agreement was not en-
forceable because it had not been 
incorporated into the memorandum 
of understanding that contained the 
arbitration agreement. But the arbi-
trator noted that the zipper clause of 
the MOU, which generally waived 
the parties’ rights to negotiate during 
the term of the agreement, provided 
that any mid-term agreements would 
be put into writing and become an 
addendum to the agreement. The 
arbitrator concluded that the retire-
ment agreement was an addendum to 
the contract.

She then considered the argument 
that retroactivity was not an express 

term of the agreement and therefore 
could not be enforced under the arbi-
tration procedure, which provides only 
for arbitration of grievances involving 
the “interpretation, application, or en-
forcement of the express terms” of the 
agreement. Despite the earlier court 
ruling sending the dispute to arbitra-

interpretation criteria, she held. Still, 
DPA raised more arguments against 
enforceability of the addendum.

Public Policy and the Legislature

Because the new benefit required 
appropriation of funds and the new 
safety classifications did not meet the 
statutory definition of safety service, 
legislative approval was required. The 
2002 implementing legislation, S.B. 
183 (Burton, D-San Francisco), did 
not speak to the issue of retroactivity. 

The arbitrator addressed two 
contentions that enforcement of the 
addendum would be against public 
policy. If the state was contending 
that retroactivity of the benefit would 
be against public policy because the 
legislature had never approved retro-
activity, the argument was incorrect, 
she said. Legislation in 1998 provided 
that DPA could agree in collective 
bargaining to move classifications 
to the safety category as long as the 
classifications met statutory criteria. 
The legislature already set public 
policy when it enacted the following 
language, “‘State safety service,’ with 
respect to a member who becomes a 
state safety member pursuant to [the 
section allowing DPA agreements], 
shall also include service rendered in 
an employment in which persons have 
since become state safety members, as 
determined by the Department of Per-
sonnel Administration pursuant to that 
section.” She interpreted this language 
as authorizing DPA to agree to include 

‘The Arbitrator’s
 authority...does 

not extend to 
making public policy 

determinations about
 legislative enactments.’

tion even though retroactivity was not 
an express term of the agreement, the 
parties had stipulated that the arbitra-
tor should revisit the issue. 

The safety retirement agreement 
is an express term that is ambiguous on 
the issue of retroactivity, the arbitrator 
pointed out. The parties’ language 
defining a grievance and the scope 
of arbitration cannot be read to bar 
the union from arbitrating a dispute 
that arises from ambiguous language, 
she concluded. While the agreement 
prevents the arbitrator from add-
ing to or modifying an agreement, it 
does not prohibit the arbitrator from 
determining the parties’ mutual under-
standing by using established contract 
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past service as safety service.
The state also raised another 

public policy argument, though. It 
contended that the legislature was not 
informed of the retrospective aspect 
of S.B. 183. Evidence showed that 
costing data supplied during the leg-
islative process quoted a $17.1 million 
estimate, and stated the price assumed 
prospective application. However, a 
May 21 Department of Finance Bill 
Analysis cautioned, “to the extent 
prior State miscellaneous service is 
transferred to State safety service, 
the cost of this bill would increase 
significantly.” 

Arbitrator Bogue found this ques-
tion was outside her jurisdiction, which 
the contract limited to interpreting 
and enforcing the terms of the col-
lective bargaining agreement. “The 
Arbitrator’s authority…does not 
extend to making public policy deter-
minations about legislative enactments 
such as whether they were based on 
adequate or complete information,” 
she advised.

DPA’s final argument was that the 
agreement could not supersede state 
law. Therefore, argued DPA, the issue 
of retroactivity had to be determined 
by interpreting the implementing leg-
islation, S.B. 183, not the agreement.  
The legislation cannot be interpreted 
as calling for retroactivity, the state 
argued further, because the actuarial 
analyses available to the legislature 
provided costing based only on pro-
spective safety service credit. DPA 
noted that its own analysis based on 

retroactive safety service credit was 
not supplied until the bill was on the 
governor’s desk. But, the arbitrator 
reminded the parties, the Department 
of Finance analysis already had noted 
the possible retrospective nature of the 
bill in May, well before the legislature 
approved it. And, she emphasized, 
there is nothing in the legislative his-
tory to show that lawmakers intended 
to modify the agreement in any way. 
“The fact that CalPERS provided 
actuarial analyses that failed to reflect 
accurately the agreement DPA had 
negotiated cannot have the effect of 
modifying DPA’s agreement with the 
Union,” the arbitrator declared.

DPA Challenge

Arbitrator Bogue’s award requires 

DPA to ensure that service credit of 
bargaining unit members is recalcu-
lated to reflect prior service in newly 
classified safety positions. The state, 
however, has petitioned in court to 
have the award vacated on public 
policy and statutory supersession 
grounds.

DPA contends in its petition that 
the unwritten agreement for retroactiv-
ity was not disclosed to the legislature, 
and that the legislature had financial 
estimates based only on prospective 
service credit. The department esti-
mated the cost of retroactive safety 
service credit would be $39.6 million. 
DPA asserts that the award violates 
public policy because it gives effect to 
an unwritten agreement “between the 
Union and certain DPA employees” 

that was never disclosed to lawmakers. DPA also asserts that the award violated 

the state’s statutory rights. ]

Peace Officers File Third 
Severance Petition
Unable to show sufficient proof of 
support for severance last November 
or in July, the Peace Officers of Cali-
fornia filed another petition in August 
to sever peace officers from state bar-
gaining unit 7, which is represented 
by the California Statewide Law En-
forcement Association. The petition-
ers believe that their compensation 
lags behind the salaries and benefits 
of other state peace officers, such as 
highway patrol and correctional of-

ficers, because of their inclusion with 
non-sworn personnel in the same 
bargaining unit. CSLEA defends its 
record by pointing to the large salary 
increases unit 7 peace officers have 
received over the last three years.

CSLEA represents inspectors, 
driver’s license examiners, highway 
patrol dispatchers, hospital and park 
police officers, and other employees 
responsible for enforcing state law and 
regulations of state agencies. Peace 
officers, such as game wardens, special 
agents, fraud investigators, and fire 
marshals, comprise about 40 percent 



54        c p e r  j o u r n a l       No. 192

Peace Officers of
 California claims that 
CSLEA turned down 

raises offered to unit 7 
peace officers.

of the 7,000-member unit. The union 
is an umbrella group of 19 affiliates 
representing different subgroups of 
safety employees, each with its own 
board of directors. Each affiliate has a 
representative on the CSLEA board.

Two affiliates, the State Parks 
Peace Officers Association of Cali-
fornia and the California Fish and 
Game Wardens Association, became 

There is no dispute that depart-
ments are having difficulty filling some 
unit 7 peace officer positions, like fish 
and game warden and state park police 
officer. In May 2007, the Legislative 
Analyst’s Office reported an overall 20 
percent vacancy rate for peace officer 
positions in unit 7. Analyzing a pro-
posal to increase funding for the De-
partment of Fish and Game, the LAO 
suggested that game wardens have 
been underpaid compared to other law 
enforcement officers statewide, but it 
attributed some of the blame for the 14 
percent vacancy rate in warden posi-
tions to a lengthy hiring process. That 
was before the most recent increases 
for unit 7 peace officers in January 
2008. The warden academy graduated 
28 new wardens in August.

POC contends that CSLEA tor-
pedoed a bill in early 2007 that would 
have provided funding for a substantial 
raise for wardens. A letter President 
Barcelona wrote to two senators who 
cosponsored the bill indicated that the 
union would support the bill if amend-
ed to provide higher compensation for 
all safety officers. Barcelona’s letter 
specifically raised the specter that a 
boost for wardens without increases 
for state park rangers would cause 
rangers to transfer to warden positions, 
creating dangerous understaffing in 
state parks. The bill soon was gut-
ted and replaced with legislation on 
another subject. In an appeal to peace 
officer self-interest, POC claims that 
its affiliates would have the autonomy 

to make their cases to the legislature 
for increased pay for a subset of peace 
officers. But CSLEA warned peace 
officers that the wardens would lobby 
for themselves at the expense of other 
peace officers.

CSLEA points out that, in an 
extended contract negotiated in 2006, 
it obtained extra raises for peace offi-
cers beyond the 3.5 percent increases 
for non-sworn personnel. Special 

dissatisfied last year with uncompeti-
tive salaries. The organization they 
founded, Peace Officers of California, 
claims that CSLEA turned down raises 
offered to unit 7 peace officers when 
the Department of Personnel Admin-
istration would not extend the same 
raises to non-sworn unit members. 
POC also charges that CSLEA Presi-
dent Alan Barcelona is squandering 
dues with expense reimbursements, 
stipends, and salary worth more than 
$160,000 annually; a $60,000 donation 
to a friend’s campaign for county sher-
iff; and a $1.5 million renovation to the 
union’s offices. CSLEA has placed the 
two affiliates into trusteeship.

Special agents, park 
rangers, and wardens 
received a 10 percent 
boost to their salaries 

in January 2008.

agents, rangers, and wardens received 
an extra 6.5 percent recruitment and 
retention increase in July 2006. Spe-
cial agents, park rangers, and wardens 
also received a 10 percent boost to 
their salaries in January 2008. Other 
peace officers in the unit saw their pay 
increase 5 percent plus a cost-of-living 
increase for inflation. That contract 
has since expired, and negotiations for 
a new one were placed on hold during 
the budget impasse.

POC’s first attempt at severance 
last November failed. But the organiza-
tion continued to gather signatures. It 
announced in April that it had secured 
the services of former DPA director 
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Marty Morgenstern to represent the 
peace officer unit in negotiations if 
the severance is successful. According 
to POC, Morgenstern believes a peace 
officer-only organization will achieve a 
better contract than a mixed unit. 

POC has added and dropped 
a couple of classifications of the 
proposed bargaining unit with each 
petition. As CPER went to press, the 
Public Employment Relations Board 
announced that POC had filed suf-
ficient proof of support for severance. 
CSLEA has submitted objections that 
the proposed unit includes some clas-
sifications that are not sworn peace 
officers and excludes others that are. 
The state employer has not taken a 
position.

When announcing on its website 
that POC had submitted sufficient 
proof of support, CSLEA dismissed 
the result as “not surprising given 
that PERB has minimal protections in 
place to guard against the submission 
of fraudulent signatures.” The union 
disclosed that it would soon be asking 
PERB to adopt a regulation requiring 
proof of support to include the last 
four digits of an employee’s Social 
Security number “as a form of fraud 
prevention.”  ]
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Higher Education

California Supreme Court: No Damages for 
Whistleblowers if U.C. Acts in Timely Manner

Writing for the majority, Califor-
nia Supreme Court Justice Kennard 
said Sec. 8547.10(c) of the California 
Whistleblower Protection Act “means 
what it says” when it states, “any action 
for damages shall not be available…
unless the injured party has first filed 
a complaint with the [designated] 
university officer…, and the university 

scientists at LLNL when they identi-
fied several problems with their project 
and certain equipment, including the 
potential collision of million dollar 
robotic petitioners and inadequate 
control operator training. The two 
repeatedly expressed their concerns to 
management verbally and in writing.

Miklosy was fired in February 
2003. As he exited the premises, Mik-
losy overheard one of his supervisors 
say, “Messina is next.” Concerned 
that she, too, would be terminated, 
Messina submitted a letter of resigna-
tion. At her supervisor’s urging, she 
reconsidered. However, when Messina 
returned to work the following Mon-
day, she found her computer had been 
disconnected. Days later, she called 
her supervisor to request a transfer to 
a different position in the laboratory. 
The request was denied, and before 
the call ended, Messina overheard the 
supervisor tell another employee that 
he intended to fire Messina. Four days 
later, Messina resigned. 

In August 2003, the former em-
ployees filed complaints with the 
university under Sec. 8547.10(a) of 
California’s Whistleblower Protection 
Act. The laboratory’s personnel man-
ual requires the director to appoint a 
retaliation complaint officer to inves-

tigate an allegation of whistleblower 
retaliation and to prepare findings 
within 90 days. After that, the lab’s 
director is required to reach a decision 
within 15 days. The appointed RCO 
was a laboratory employee who had no 
involvement in the direct management 
of Miklosy or Messina’s former depart-
ment and no personal connection to 
the dispute. After an investigation, the 
RCO determined that the laboratory 
did not retaliate against the former em-
ployees for reporting problems in their 
department. Rather, he concluded that 
Miklosy was terminated for unsatisfac-
tory performance and that there was 
never any intention of firing Messina. 

The California
 Whistleblower 
Protection Act 

‘means what it says.’

has failed to reach a decision regarding 
that complaint within the time limits 
established for that purpose by the 
regents.” Accordingly, in Miklosy v. 
Regents of the University of California, 
the court affirmed the lower court 
ruling that denied damages to two 
University of California employees 
who were terminated shortly after they 
expressed concerns about problems 
at the Lawrence Livermore National 
Laboratory. 

U.C. employees Leo Miklosy 
and Luciana Messina were computer 

U.C. resolved the 
complaints in a timely 

manner.

The laboratory director adopted the 
findings in a timely manner, and nei-
ther Miklosy nor Messina exercised 
their rights to appeal the decision to 
the president of the university.

The plaintiffs filed a civil suit 
against the university and each of their 
three supervisors, seeking compensa-
tory damages, punitive damages, and 
attorney’s fees. The complaint alleged 
unlawful retaliation in violation of the 
Whistleblower Protection Act, wrong-
ful termination of Miklosy in violation 
of public policy, wrongful constructive 
discharge of Messina in violation of 
public policy, and intentional infliction 
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 of emotional distress. The trial court 
dismissed the plaintiffs’ action, and the 
Court of Appeal affirmed, holding that 
the plaintiffs had no viable claim under 
the Whistleblower Protection Act 
because U.C. resolved the complaints 
in a timely manner. All common law 
claims were statutorily barred.   

Majority Opinion

Justice Kennard’s opinion — with 
which Justices Baxter, Chin, and Cor-
rigan joined — began with an analysis 
of the Whistleblower Protection Act 
and its application to the University 
of California. She instructed that the 
act distinguishes between three groups. 
State employees may bring a damages 
action for alleged whistleblower retali-

ation after they first seek relief from 
the State Personnel Board. California 
State University employees may seek 
“a remedy” — undefined in the statute 
— if the state university’s administra-
tive remedy fails to proceed to a timely 
decision or does not “satisfactorily 
address” the employees’ complaint 
within 18 months. Finally, U.C. em-
ployees may bring damages actions 
only if the university’s administrative 
remedy fails to result in a timely deci-
sion. Justice Kennard explained it was 
not the court’s place to compare the 
provision relating to U.C. employees 
with those relating to state and CSU 
employees. Rather, the court was called 
on only to examine Sec. 8547.10(c). 

Citing People v. Hudson (2006) 

38 Cal.4th 1001, Justice Kennard ex-
plained that if the statutory language 
is unambiguous, the legislature is 
presumed to have meant what it said, 
and the plain meaning controls. The 
majority interpreted the language in 
the statute to state that if the university 
completes its own internal dispute-
resolution process in a timely manner, 
the alternative remedy of a damages 
action in state court is unavailable. 
This interpretation, Justice Kennard 
explained, is the only one that fits 
comfortably with the plain meaning 
of the section. She also noted the 
court’s prior interpretation, while not 
determinative, in Campbell v. Regents 
of the University of California (2005) 
35 Cal.4th 311, 327, 171 CPER 57, 
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in which the court expressed the same 
opinion. 

Justice Kennard also commented 
on the unique constitutional status of 
the University of California as a public 
trust with full powers of organization 
and government. In fact, she explained, 
the grant of constitutional power given 
to the university includes that of quasi-
judicial powers. According to Justice 
Kennard, U.C. functions in some ways 
like an independent sovereign. Thus, 
she continued, “Given the University’s 
unique constitutional status, it is not 
surprising that the Legislature would 
take a deferential approach when au-
thorizing damages actions against the 
University.” She admitted, however, 
that the system has its drawbacks:

A damages action in state court may 
afford complainants a more favorable 
forum because the factfinder in state 
court is not a University employee, 
and because other procedural pro-
tections apply, such as evidentiary 
rules, testimony under penalty of 
perjury, and cross-examination of 
witnesses.

But Justice Kennard declined 
to determine whether, as a matter 
of policy, it was appropriate to grant 
these procedural protections to U.C. 
whistleblowers, and noted that these 
plaintiffs did not assert due process 
violations. 

The plaintiffs urged the court to 
consider the legislative history of the 
act. However, the majority found no 
reason to consider the history because 
it found no ambiguities in the statu-
tory language. Nonetheless, it did so 

because the legislative history sup-
ported its conclusion. Many changes 
had been made to the act over time, 
including the addition of damages 
remedies for certain plaintiffs. How-
ever, Justice Kennard looked to the 
lack of change in the section regarding 
the University of California. Had the 
legislature intended something other 
than the plain meaning of the statute, 
it had ample opportunity to make its 

Common Law Claims

The plaintiffs also asserted com-
mon law claims of wrongful termina-
tion in violation of public policy. This 
cause of action was established in 
Tameny v. Atlantic Richfield Co. (1980) 
27 Cal.3d 167, in which the California 
Supreme Court held that when an 
employer’s discharge of an employee 
violates fundamental principles of 
public policy, the employee may file a 
tort action and recover damages tradi-
tionally available in such actions. How-
ever, 12 years later in Gantt v. Sentry 
Insurance (1992) 1 Cal.4th 1083, 1095, 
93 CPER 42, the court clarified that a 
Tameny cause of action must be “care-
fully tethered to fundamental policies 
that are delineated in constitutional or 
statutory provisions.” 

The plaintiffs contended that 
their Tameny claims were rooted in the 
Whistleblower Protection Act itself, 
which states “that state employees 
should be free to report waste, fraud, 
abuse of authority, violation of law, or 
threat to public health without fear of 
retribution.” However, Justice Ken-
nard agreed with U.C.’s assertion that 
a Tameny action is unavailable against a 
public entity such as the university. 

The majority explained that the 
Government Claims Act grants im-
munity to public entities except when 
specifically provided for by the state or 
federal constitution. To support its rea-
soning, the court looked to an earlier 
Court of Appeal decision which ob-
served that Sec. 8547.10 provides the 
only statutory authorization for a civil 

Kennard looked to the 
lack of change in the 
statutory language.

intentions known. But the language 
has gone unchanged, and demonstrates 
that the legislature’s failure to alter the 
section is not necessarily a matter of 
inadvertence or oversight. 

The plaintiffs contended that the 
availability of a civil remedy includ-
ing compensatory damages, punitive 
damages, and attorney’s fees would 
deter whistleblower retaliation. The 
majority agreed, but it reiterated that 
the statutory text does not impose such 
damages, and they cannot be awarded. 
And while the plaintiffs urged the court 
to consider the absurd consequences 
in the literal meaning of the statute, 
the majority concluded that a rational 
basis for the distinction between U.C. 
and other state employees exists in 
the university’s unique status as a self-
governing institution. 
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 damage against U.C. based on whistle-
blower retaliation. The majority noted 
that in Palmer v. Regents of University 
of California (2003) 107 Cal.App.4th 
899, 160 CPER 54, the plaintiff had no 
whistleblower claim and only brought 
a Tameny cause of action. Accordingly, 
the Court of Appeal affirmed the lower 
court’s dismissal because a judicially 
created tort — not authorized by 
statute — cannot be asserted against 
the University of California. 

The majority rejected the plain-
tiffs’ Tameny claims against the individ-
ual supervisors because a Tameny claim 
for wrongful discharge in violation 
of public policy only can be asserted 
against an employer. It explained that 
an individual cannot commit the tort 
of wrongful discharge in violation of 
public policy because she is only the 
agent by which the employer com-
mits that tort. Because breach of the 
employment relationship is an indis-
pensable element of the tort, the action 
lies only against the employer, with 
whom the plaintiff had an employment 
relationship. 

The plaintiffs’ reliance on the 
Court of Appeal’s decision in Walrath 
v. Sprinkel (2002) 99 Cal.App.4th 1237, 
155 CPER 58, in which the court held 
that a supervisory employee can be 
held personally liable under the FEHA 
for retaliation, also was rejected. First, 
Justice Kennard explained that the 
court rejected that conclusion in Jones 
v. The Lodge at Torrey Pines Partnership 
(2008) 42 Cal.4th 1158, 1173-1174, 
189 CPER 89. Further, the Walrath 
case was distinguishable because it 

rested on specific language in the 
FEHA referring to a person’s liability 
that does not exist in the Whistle-
blower Protection Act. 

The majority also rejected the 
plaintiffs’ emotional distress claims. It 
explained that because the alleged mis-
conduct occurred at work, in the nor-
mal course of the employer-employee 
relationship, the exclusive remedy for 
any injury that may have resulted lies 
in workers’ compensation. 

literal reading of the statute will “act 
powerfully to defeat the purpose of the 
Whistle Blower Protection Act” with 
respect to U.C. employees. 

Justice Werdegar reasoned that 
to ensure whistleblowers’ confidence 
that they are protected against retali-
ation, they must have access to a fair 
and impartial decisionmaking process 
beyond their own management. She 
explained:

If the same government organization 
that has tried to silence the reporting 
employee also sits in final judgment 
of the employee’s retaliation claim, 
the law’s protection against retalia-
tion is illusory.

According to Justice Werdegar, 
this decision eliminates meaningful 
independent review for U.C. employ-
ees. Thus, she continued, any potential 
U.C. whistleblower will be unable to 
act “without fear of retribution,” which 
is the stated purpose of the act.

Justice Werdegar said that the 
literal reading of Sec. 8547.10 adopted 
by the court bordered on the “absurd.” 
Instead, she cited the principle that 
language of a statute should not be 
given its literal meaning if doing so 
would result in absurd consequences 
that the legislature did not intend. 
However, she declined to apply the 
principle’s use here because, she ex-
plained, when the statutory language is 
clear and unambiguous, to determine 
that its interpretation is absurd sug-
gests that it resulted from a drafting 
error. Despite a thorough analysis of 

Justice Werdegar
 stated that the

 literal reading of 
Sec. 8547.10 bordered 

on the ‘absurd.’

Werdegar Concurrence

 Justice Werdegar wrote a con-
curring opinion joined by Chief 
Justice George and Justice Moreno. 
She agreed with the majority that the 
unambiguous interpretation of Sec. 
8547.10(c) prevents a whistleblower 
from bringing a damages action against 
U.C. when the university has made a 
timely adverse decision that its own 
actions did not constitute retaliation 
for a protected disclosure. But Jus-
tice Werdegar did not find the result 
“reasonable in light of the unique 
constitutional status of the University 
of California.” Rather, she believed the 
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the legislative history behind the act, 
she could not be sure that a drafting 
error created the current language in 
Sec. 8547.10. 

Justice Werdegar commented 
that the correct interpretation of the 
statute’s unambiguous language is con-
trary to the overall purposes of the act. 
She emphasized that “the Legislature 
should — logically — have amended 

section 8547.10” when it amended the 
act’s other sections. She urged the leg-
islature “to revisit this statute” and, if it 
intended only to create a requirement 
that complainants exhaust their inter-
nal remedies, “to amend the statute in 
a manner that makes that intent clear.” 
(Miklosy v. Regents of the University of 
California [2008] 41 Cal.4th 876.) ]

which it determined that the legislature 
made a conscious and affirmative deci-
sion when it excluded University of 
California employees from its sweep-
ing amendments to the act. To support 
its conclusion, the majority conducted 
a thorough analysis of the legislative 
history leading up to the section’s pres-
ent language. 

The majority observed that in its 
earliest form, Gov. Code Sec. 8547.10 
existed as Gov. Code Sec. 10550, with 
language identical to Sec. 8547.10. 
Section 10550 was an adaptation of 
Sec. 10548, which related to all state 
employees. These early statutes in-
cluded requirements that employees 
file an initial complaint, either with the 

Yee explained the
 section’s current

 language as the result 
of ‘an oversight.’

State Personnel Board or, in the case of 
a U.C. employee, with the university, 
and that the board or university fail to 
deliver a decision before the employee 
was authorized to bring an action for 
damages. The Legislative Counsel’s 
Digest called the board’s failure to 
reach a decision “a condition prec-
edent to filing a civil action for dam-
ages” and explained that the provisions 
relating to U.C. employees would be 
similar to the provisions administered 
by the State Personnel Board, except 

State Senator Yee Introduces Whistleblower 
Bill in Response to Miklosy

In Miklosy v. U.C. Regents, the Cali-
fornia Supreme Court announced that 
Sec. 8547.10(c) of the Whistleblower 
Protection Act “means what it says.” 
Thus, a University of California 
employee must convince her own em-
ployer that she was retaliated against 
for protected whistleblower activity. 
But even if the university finds that its 
own actions violated the act, she can 
seek monetary damages in civil court 
only if U.C. “has failed to reach a deci-
sion” regarding the complaint within 
the time limits that the regents have 
established. (See story in this issue of 
CPER, pp. 42-46. )

Calling the current arrangement 
“a classic case of the fox guarding 
the hen house,” Senator Leland Yee 
(D-San Francisco) wasted no time 
introducing an amended S.B. 1199 — 
previously a bill relating to juvenile 
prisoners sentenced to life without 
parole — in an effort to correct the 
statute. S.B. 1199 proposes to add 

two key words to Gov. Code Sec. 
8547.10(c). If the bill is signed into 
law, the statute will read, “…and the 
university has reached, or failed to reach 
a decision….” Under the amended law, 
an employee will be permitted to bring 
a legal claim for damages against the 
university regardless of whether U.C. 
determines that it violated the act or 
when it issues its decision. 

Background 

Senator Yee explained that the sec-
tion’s current language is the result of 
“an oversight made by the Legislature 
when the Act was amended in 2001” 
to provide legal standing for state-
employed whistleblowers, including 
those at the California State Univer-
sity, to seek damages in civil court. The 
section relating to U.C. employees was 
left unchanged. 

Senator Yee’s admission that the lack 
of change was an “oversight” contradicts 
the majority’s opinion in Miklosy, in 
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that they would be administered by 
the regents. The majority found this 
an indication that the legislature in-
tended that a damages action against 
U.C. would be available only if the 
university failed to reach a timely de-
cision and that the university should 
have autonomy when administering 
the provisions of the statute.

Then, in 2001, the legislature 
amended Sec. 8547.8(c) to allow state 
employees to file a damages action if 
the State Personnel Board “has issued, 
or failed to issue, findings.” The majority 
explained that this “arguably” made 
the provision into a mere exhaustion 
requirement. Still, the section relat-
ing to U.C. employees remained the 
same. While the Legislative Counsel’s 

Digest explained that “the bill would 
specify that its provisions shall apply 
to the California State University and 
the University of California,” the bill 
itself was silent as to whether the sec-
tion relating to U.C. employees also 
should be amended. The majority 
refused to see this as a mistake. Rather, 
it considered an explanation that, when 
the bill to amend the Whistleblower 
Protection Act was first introduced, it 
included several new sections concern-
ing the dissemination of information 
about the act. The majority explained 
that this is the section to which the 
Legislative Counsel’s Digest is refer-
ring when it said that the bill would 
specify that the provisions shall apply 
to U.C. 

Finally, to support its conclusion 
that the legislature’s failure to amend 
the section relating to U.C. employ-
ees was not an oversight, the majority 
pointed to two instances where the 
legislature was made aware of the 
restrictive language, and nevertheless 
declined to make changes. The first 
was in 1994, when lawmakers were 
considering a bill to add a section to 
the act pertaining to CSU employees. 
An organization expressed concern 
over statutory “loopholes” and pro-
posed an amendment to authorize a 
damages action for U.C. employees 
when the internal complaint process 
yielded an unsatisfactory resolution. 
The proposals were summarized in the 
legislative committee’s analysis, which 
indicated to the majority that they 
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were given consideration. However, 
the language in Sec. 8547.10(c) was left 
unchanged. In 2006, another bill was 
introduced that would have amended 
the section in virtually the same way 
that Sec. 8547.8 was amended in 2001. 
That bill remains inactive. 

Current Bill

Perhaps Senator Yee took his cue 
from the concurring opinion in Miklosy 
v. U.C. Regents. There, Justice Wer-

to alter the existing requirements of 
judicial exhaustion following any deci-
sion reached by the University on an 
employee’s administrative complaint.” 
The university also pointed out that 
the bill could have an adverse fiscal 
effect on the University in the form of 
increased costs for litigating the addi-
tional whistleblower retaliation claims 
and for potential damage awards. 

Senator Yee’s office told CPER 
that the Assembly failed to pass the 
bill through committee and on to the 
Assembly floor for the necessary hear-
ings. As a result, the bill will have to be 
reintroduced in December when the 
legislature reconvenes. Senator Yee’s 
office said that it intends to reintro-
duce the bill at that time. If passed 
quickly, the bill could be signed in to 
law as early as May or June 2009. ]

The majority refused 
to see the failure to 

amend as a mistake.

degar urged the legislature to revisit 
the statute and, as she suspected, if it 
intended to create only a requirement 
that complainants exhaust their inter-
nal remedies, “to amend the statute in a 
manner that makes that intent clear.” 

The bill has garnered wide sup-
port from unions such as AFSCME 
and citizen groups like Californians 
Aware. Even the University of Cali-
fornia offered only “soft” criticism of 
the bill. In a letter to Senator Yee, the 
university expressed its desire to clarify 
the statute to ensure that employees 
must exhaust their administrative and 
judicial remedies before suing for civil 
damages. U.C. provided its own lan-
guage, found in an additional provision 
at the end of the section, that states, 
“Nothing in this section is intended 

U.C. Postdocs Form Union,
Face University Opposition

U.C. postdocs make up 
approximately 10

 percent of all postdocs 
in the country.

Postdoctoral researchers at the 
University of California have formed 
the state’s first, and the nation’s second, 
postdoc union. Postdoctoral research-
ers at the University of California, 
who work up to five years in a faculty 
supervisor’s lab after receiving a Ph.D. 
or equivalent degree, make up ap-
proximately 10 percent of all postdocs 
in the country. On August 19, the 
Public Employment Relations Board 
informed the Postdoctoral Research-
ers Organize/UAW (PRO/UAW) 
that it had submitted valid signatures 
from a majority of the 5,000 eligible 
postdocs in support of its petition to 
become the exclusive representative 
of the bargaining unit. The UAW is 
already the exclusive representative of 
academic student employees — includ-
ing teaching assistants, readers, and 
tutors — at U.C. and California State 
University.  

A Bumpy Organizing Drive

The announcement was the cul-
mination of an organizing drive that 
lasted more than 10 years, including 
a very public unsuccessful attempt 
to have the union certified in 2006. 

At the time, there were widespread 
rumors that organizers had collected 
signatures without fully explaining 
the implications of joining a union. 
There also was concern over whether 
the UAW could effectively represent 
academic employees. The UAW 
submitted to PERB what it said were 
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 signatures  from a majority of unit 
members. However, after several 
postdocs asked to have their signatures 
revoked, and it appeared that rejection 
was a possibility, the UAW withdrew 
its petition. The union explained that 
500 to 600 of the submitted signa-
tures were from people who were no 
longer postdocs — due in part to the 
university’s sudden enforcement of 
the five-year-term-limit rule, which, 
consequently, termed many postdocs 
out of their positions. As a result, the 
union fell 100 signatures short of the 
majority. The petition was withdrawn 
before it got to the signature counting 
stage of the process.

Matthew “Oki” O’Conner told 
CPER that PERB would not release 
any information other than that the 
union received at least 50-percent-
plus-one of the unit’s support. How-
ever, he said that all indications point 
to having demonstrated very strong 
support. While it is uncertain whether 
every card was counted, O’Conner 
said the union turned in 4,000 cards 
out of a 5,000-member unit. He told 
CPER that the success was due mostly 
to effective campaigning, a redesigned 
website, and a strong base of support 
after years of organizing.

U.C.’s Objection

Once PERB notified PRO/UAW 
that it had submitted a majority of 
signatures, the union requested rec-
ognition from the university as the ex-
clusive representative of the proposed 
bargaining unit. The university chal-
lenged the appropriateness of the unit. 

PERB told CPER that an informal 
conference is scheduled for October 
27, when the two sides will meet in an 
effort to clarify the issues and attempt 
to reach a settlement. If that meeting 
is unfruitful, there will be a formal 
representation hearing. 

U.C. spokesperson Paul Schwartz 
told CPER that the only outstanding 
issue is “whether a particular title with 
approximately 300 postdoctoral schol-
ars should or should not be included 

U.C. or if university funds support 
the position. A postdoc falls under 
the “Fellow” title when the position is 
funded by an outside agency but is paid 
through a university account. A “Paid 
Direct” postdoc has been awarded a 
fellowship or traineeship by an outside 
agency that pays the postdoc directly. 
O’Connor told CPER that Paid Direct 
postdocs create an interesting situation 
for collective bargaining because their 
salaries are paid by various individual 
organizations and, in some cases, even 
their own country. In anticipation of 
the university’s objection, the union 
excluded these postdocs from their 
proposed unit. However, the title’s pre-
decessor, Postgraduate Researcher-AY 
Extramural Funds, was included.

With the number of postdocs in 
the Fellow and Scholar titles estimated 
to be in the thousands, it is unlikely 
that Schwartz was referring to either 
of these categories. 

It is possible, however, that the title 
in dispute is the Postdoctoral Scholars-
Paid Direct, which O’Connor esti-
mated to include about 600 people. 

If the unit is certified as the union 
proposed, current postdocs who are 
paid directly by an outside agency and 
are still under the old job classification 
title would be members of the collec-
tive bargaining unit for the remainder 
of their term. However, postdocs 
under the new title, Postdoctoral 
Scholar-Paid Direct, who also work 
at U.C. and are paid directly by an 
outside agency, would not be members. 
O’Connor said that while he did not 
have any hard numbers to go by, he 

The university
 challenged the 
appropriateness

 of the unit.

in the bargaining unit.” He did not 
elaborate on which title was in dispute 
or whether it had been included in the 
union’s proposed unit. 

The union’s proposed bargaining 
unit included six titles: Postdoctoral 
Scholars-Employee, Postdoctoral Schol-
ars-Fellow, Postgraduate Researcher-
FY, Postgraduate Researcher-AY State 
Funds, Postgraduate Researcher-AY 
Extramural Funds, and Visiting______-
Postdoc. Since 2003, the university 
has grouped all postdocs into one of 
three categories: Postdoctoral Scholar-
Employee; Postdoctoral Scholar-
Fellow; and Postdoctoral Scholar-Paid 
Direct. A postdoc is included in the 
“Employee” category if the agency 
funding the salary requires or permits 
the postdoc to be an employee of 
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thought that if there are any postdocs 
under the old title, the number would 
be very low. 

Union Moving Forward

O’Conner told CPER that the 
union believes the unit is appropriate. 
He also said that there are ongoing 
talks with the university to resolve the 
issue and that the university’s objection 
to the unit should not be a huge hurdle 
to gaining exclusive representation.

The next step 
will be to elect 

a bargaining team.

Meanwhile, PRO/UAW is mov-
ing forward as planned. The next step 
will be to elect a bargaining team and 
send surveys to the membership to 
determine what issues to bring to the 
negotiating table. O’Conner said the 
core issues — wages, benefits, and 
working conditions — will be part 
of the talks. Beyond that, he said, the 
union will listen to its members and, 
through a democratic process, deter-
mine those issues most important to 
postdocs at U.C.  ]
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Discrimination

Congress Amends ADA to
Expand Protections for Disabled

Legislation to expand the definition 
of disability and make it easier for em-
ployees to prove discrimination sailed 
through Congress on September 17, 
2008. Representative Steny H. Hoyer 
(D-MD) introduced H.R. 3195 last 
year. Senator Tom Harkin (D-IA), 
sponsored the Senate version, S. 3406. 
It passed the Senate unanimously and, 
when sent back to the House, was 

“while Congress expected that the 
definition of disability under the ADA 
would be interpreted consistently with 
how courts had applied the definition 
of a handicapped individual under 
the Rehabilitation Act of 1973, that 
expectation has not been fulfilled.” It 
mentions specifically Sutton v. United 
Air Lines, Inc. (1999) 527 U.S. 471, 137 
CPER 21, and Toyota Motor Manufac-
turing, Kentucky, Inc. v. Williams (2002) 
534 U.S. 184, as having “narrowed the 
broad scope of protection intended to 
be afforded by the ADA.” It explains 
that, as a result of these cases, “lower 
courts have incorrectly found in indi-
vidual cases that people with a range of 
substantially limiting impairments are 
not people with disabilities.”   

One of the purposes of the leg-
islation, according to the bill, is to 
reject the requirement enunciated in 
Sutton that determination of whether 
“an impairment substantially limits 
a major life activity” is made “with 
reference to the ameliorative effects 
of mitigating measures.” In order 
to accomplish this purpose, the bill 
specifies that the determination shall 
be made without considering the ef-
fect of mitigating measures, including 
medication, medical supplies, equip-
ment, appliances, low-vision devices, 

prosthetics, hearing aids, mobility 
devices, or oxygen therapy equipment. 
Assistive technology, reasonable ac-
commodations, and learned behavioral 
or adaptive neurological modifications 
also may not be considered. However, 
ordinary eyeglasses and contact lenses 
can be considered.

The act also specifies that “an 
impairment that substantially limits 
one major life activity need not limit 
other major life activities in order to 
be considered a disability,” and “an 
impairment that is episodic or in 
remission is a disability if it would 
substantially limit a major life activity 
when active.”

“Major life activities” would now 

The bill is described as 
‘an act to restore the 

intent and protections’ 
of the ADA.

enacted unanimously by voice vote. 
President Bush had not signed the bill 
as of CPER’s press time, but is expected 
to do so. If he does, the new law will go 
into effect on January 1, 2009.

The bill is described as “an act to 
restore the intent and protections of 
the Americans with Disabilities Act of 
1990.” It makes clear that the legisla-
tion was enacted to overrule decisions 
by the United States Supreme Court 
that set strict standards to determine 
who is disabled. The bill states, in part, 

Determination shall 
be made without con-

sidering the effect of
 mitigating measures.

include a broader range of activities 
than some courts have allowed, such as 
caring for oneself, performing manual 
tasks, standing, lifting, bending, learn-
ing, reading, concentrating, thinking, 
communicating, and working. Major 
bodily functions are also encompassed 
in the definition, including “the im-
mune system, normal cell growth, 
digestive, bowel, bladder, neurological, 
brain, respiratory, circulatory, endo-
crine, and reproductive functions.”  



66     c p e r  j o u r n a l      No. 192

The bill would also expand the 
protections extended to persons who 
are “regarded as” having an impair-
ment. That standard is met “if the 
individual establishes that he or she has 
been subjected to an action prohibited 
under this Act because of an actual or 
perceived physical or mental impair-
ment whether or not the impairment 
limits or is perceived to limit a major 
life activity.”  This definition does not 
include “transitory or minor” impair-
ments, which are those with an actual 
or expected duration of six months 
or less. 

The definition of disability is to be 
construed “in favor of broad coverage 

of individuals under this Act, to the 
maximum extent permitted by the 
terms of this Act.” 

The legislation is heralded as 
“one of the most important pieces of 
civil rights legislation of our time,” to 
quote Representative Jim Langevin 
(D-RI), who uses a wheelchair. “The 
Supreme Court decisions have led to 
a supreme absurdity, a Catch-22 situ-
ation. The more successful a person is 
at coping with a disability, the more 
likely it is the court will find that they 
are no longer disabled and therefore 
no longer covered under the ADA,” 
explained Senator Harkin. ]

Johnson also alleged that the hos-
pital refused to consider a residency 
candidate because he was African-
American and that a certain nurse 
consistently refused to provide him 
with necessary equipment. He also 
alleged that the same nurse repeat-
edly asked him to remove trash from 
the operating room, requests which 
she thought were “funny.” Johnson 
contended these remarks were racially 
motivated because they reflected the 
nurse’s opinion that he should perform 
the duties of a maintenance man be-
cause he is African-American. Johnson 
also alleged the hospital was aware of 
these incidents and made no effort to 
address them. 

Under the terms of Johnson’s con-
tract with the hospital, he was required 
to maintain his membership and privi-
leges with the Medical Staff. Failure 
to do so was cause for termination. 
Johnson’s privileges were revoked in 
February 2002 for failure to pay dues, 
and the hospital terminated him soon 
after. His application for reinstate-
ment was denied, and he was forced to 
reapply as a new applicant and submit 
to a hearing before the credentials 
committee. At the hearing, Johnson 
was confronted with a number of co-
worker complaints about his behavior. 
The committee voted to uphold the 
denial of his membership.

Johnson filed a lawsuit. The district 
court dismissed all of his claims, and 
Johnson appealed. The Ninth Circuit 
initially upheld the lower court’s deci-
sion, but subsequently granted John-
son’s motion for reconsideration.

Ninth Circuit Reverses Itself: Reinstates
Race/Sexual Orientation Discrimination Case

The Ninth Circuit Court of Appeals 
reversed a portion of its decision in 
Johnson v. Riverside Health Care Sys-
tems (9th Cir. 2008) 189 CPER 93, 
and reinstated some of the plaintiff’s 
allegations it had dismissed. In its 
new decision, the court found that the 
plaintiff had alleged sufficient facts to 
state the elements of a hostile work 
environment claim because of race 
in violation of 42 USC Sec. 1981, 
but again upheld the lower court’s 
dismissal of allegations of racial and 
sexual orientation discrimination in 
violation of California’s Unruh Civil 
Rights Act and the Fair Employment 
and Housing Act. 

Christopher Johnson, who is Afri-
can-American and bisexual, worked as a 
physician at the Riverside Community 
Hospital. Johnson alleged that during 
the course of his employment, he was 
harassed about his sexual orientation 
and because of his race. In one incident, 
a colleague, Dr. Vlasak, became irate 
after learning that Johnson had per-
formed surgery on one of Vlasak’s pa-
tients. Johnson had discovered that the 
patient had sustained a skull fracture, a 
fact Vlasak missed because he failed to 
review the patient’s CT scan. Accord-
ing to Johnson, Vlasak charged into the 
room where Johnson was standing and 
screamed, “You fucking nigger — why 
did you do that to me?”



   October  20 0 8      c p e r  j o u r n a l       67

Pocket Guide to 

Family and
Medical Leave
Acts

Court of Appeals Decision

In its first decision, the court con-
cluded that Johnson had failed to show 
that the conduct he complained of was 
sufficiently severe or pervasive to alter 
the conditions of his employment and 
create an abusive work environment. 
It noted that, under Sec. 1981, only 
the race discrimination allegations 
could be considered because that sec-
tion does not prohibit discrimination 
on the basis of sexual orientation. It 
found only two allegations qualified: 
claims concerning Vlasak’s conduct 
and the hospital’s refusal to hire the 
African-American residency candidate. 
It concluded that, although Vlasak’s 
conduct was clear evidence of race dis-
crimination, it was not sufficient stand-

ing alone, and the hospital’s refusal 
to hire another African-American, 
while relevant, did not directly impact 
Johnson. “Thus, Johnson points to 
just two incidents of discriminatory 
conduct over the course of his twenty-
eight month tenure at Riverside, and 
only one in which he was the victim,” 
concluded the court. It made only a 
passing reference to the allegations 
regarding the nurse’s conduct.

However, in its second decision, 
unlike in the first, the court recited 
the allegations regarding the nurse 
in its summary of the facts and relied 
on them, along with Vlasak’s conduct 
and the hospital’s refusal to hire the 
African-American residency candidate, 
in ruling in favor of Johnson on the 

Sec. 1981 claim. “We have previously 
held that a coworker’s use of a ‘code 
word or phrase’ can, under certain 
circumstances, contribute to a hostile 
work environment,” noted the court. 
“While we are not obligated to accept 
every conclusory allegation as true,” 
it continued, “we believe the infer-
ence that racial animus motivated the 
nurse’s frequent requests that Johnson 
perform the tasks of a maintenance 
man is a reasonable one that we must 
construe in his favor at the motion to 
dismiss stage.” 

The court determined that the 
complaint alleged enough facts to state 
a claim for relief “that is plausible on 
its face,” commenting that “our notice 
pleading requirements do not require 
more.” Therefore, it reversed the dis-

If opportunity doesn’t knock, build a door.  

      —  Milton Berle, comedian
cper
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trict court’s ruling as to the Sec. 1981 
claim and sent it back to the lower 
court for further proceedings. (Johnson 

v. Riverside Health Care System [9th Cir. 
2008] 534 F.3d 1116.) ] 

made the termination decision knew 
about those statements. Further, said 
the court, the fact that Avila produced 
medical records after he was termi-
nated was irrelevant. 

However, the Court of Appeal 
concluded that Avila’s evidence was 
sufficient to state a claim under the 
CFRA. “In general, CFRA makes it 
an unlawful employment practice for 
an employer of 50 or more persons to 
refuse to grant an employee’s request 
to take up to 12 workweeks in any 
12-month period for family care and 

The Second District Court of Appeal, 
by a vote of two to one,  has determined 
that an employee’s submission of medi-
cal excuse forms to his employer is suf-
ficient to constitute a request for leave 
under California’s Family Rights Act. 
In Avila v. Continental Airlines, Inc., 
the court took a pragmatic approach 
to allow for leave under the act.

The trial court 
correctly dismissed 

the disability 
discrimination claim.

Court’s Interpretation of CFRA’s
Request Requirement Favors Employees

The CFRA places
 the burden on the 
employer to ask for 
more information

 if necessary.

medical leave,” explained the court. 
The CFRA provides that an employee 
is entitled to leave “because of an em-
ployee’s own serious health condition 
that makes the employee unable to 
perform the functions of the position 
of that employee.” A “serious health 
condition” is defined as “an illness, in-
jury, impairment, or physical or mental 
condition that involves…inpatient care 
in a hospital,” the court noted.

The sole issue before the court 
was whether a reasonable trier of fact 
could conclude that Avila requested 
the medical leave within the meaning 

stances, only one absence is recorded 
even if the employee is absent for a 
number of days.

Avila was terminated under this 
policy. Included in the seven record-
able absences were four days when 
Avila was hospitalized for acute pan-
creatitis. When he returned to work 
after his hospitalization, Avila gave the 
airlines preprinted forms from Kaiser 
indicting that he had been hospitalized 
for four days and unable to work for 
an additional day.  The forms did not 
reveal the nature of Avila’s illness.

Avila filed a lawsuit alleging that 
Continental’s actions violated Califor-
nia’s Fair Employment and Housing 
Act, the CFRA, and public policy. 
When the the trial court dismissed the 
case, Avila appealed.

Court of Appeal Decision

The court found that the trial 
court correctly dismissed Avila’s dis-
ability discrimination claim because he 
did not prove that Continental knew 
of his disability when it terminated 
him, since the Kaiser form did not 
specify the nature of his illness. And, 
while Avila told some coworkers why 
he had been hospitalized, there was 
no evidence that the managers who 

Henry Avila worked for a division 
of Continental Airlines. Its attendance 
policy provided that an employee 
would be terminated if he or she had 
seven or more “recordable” absences in 
any 12-month period. Absences due to 
pre-arranged short-term disability and 
family medical leave were not counted 
as “recordable” absences. The policy 
provided that each day of missed work 
counted as one recordable absence, un-
less the employee submitted a doctor’s 
note stating that the absence was for 
medical reasons. Under those circum-
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of the act. The court brushed aside 
Continental’s claim that Avila had 
not produced sufficient evidence that 
he had submitted the Kaiser papers 
to the airlines. The court found that 
Avila testified “unequivocally” that 
he gave the forms to the manager on 
duty. The court concluded that “a 
reasonable trier of fact could interpret 
that testimony to relate not to whether 
plaintiff submitted the Kaiser forms to 
Continental, but specifically to whom” 
he gave the forms.

The court also rejected the em-
ployer’s argument that submission of 
the forms did not constitute a request 
for leave. While the CFRA does not 
define what constitutes a “request,” 
the Fair Employment and Housing 
Commission’s regulation interpreting 

the act does, noted the court. It states 
that “an employee shall provide at 
least verbal notice sufficient to make 
the employer aware that the employee 
needs CFRA-qualifying leave, and the 
anticipated timing and duration of the 
leave.” The regulation goes on to say 
that, “the employee need not expressly 
assert rights under CFRA or FMLA, 
or even mention CFRA or FMLA, to 
meet the notice requirement; however, 
the employee must state the reason the 
leave is needed, such as, for example, 
the expected birth of a child or for 
medical treatment.” The regulation 
places the burden on the employer to 
ask the employee for more informa-
tion if necessary to determine whether 
CFRA leave is being sought. In addi-
tion, the regulation explains that the 

employee does not need to specify that 
he or she is requesting CFRA leave. It 
states that, “Under all circumstances, 
it is the employer’s responsibility to 
designate leave, paid or unpaid, as 
CFRA or CFRA/FMLA qualifying, 
based on information provided by the 
employee…and to give notice of the 
designation to the employee.”   

The court determined that a rea-
sonable trier of fact could conclude that 
Avila provided sufficient notice that he 
needed CFRA-qualifying leave. “In a 
case involving a medical emergency, 
notice on a hospital’s preprinted form 
that an employee was hospitalized and 
unable to work may be sufficient to 
inform an employer that the employee 
might have suffered a serious medical 
condition under CFRA, and the timing 
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and duration of the necessary leave,” 
said the court.  

But, argued Continental, even if 
the Kaiser forms constituted a request, 
it was not liable because there was 
no evidence that the individuals who 
made the decision to terminate Avila 
personally were aware of his status. 
Therefore, it argued, the termination 
could not have been “because of” 
Avila’s exercise of his rights under the 
CFRA. Continental’s analysis is “not 
correct,” said the court. “The ‘be-
cause of’ language in section 12945.2, 
subdivision (l), requires only proof of 
a causal connection between the em-
ployee’s protected status or conduct 
and the adverse employment action 
taken by the employer,” it explained. 
The supervisors discharged Avila 
“because of” his absences. “The facts 
are sufficient to demonstrate a causal 
link between” Avila’s leave and his 
discharge, said the court. 

The court criticized the position 
advocated by Continental, calling it 
“inconsistent with the anti-discrimina-
tion provisions of CFRA.” Interpreting 
the act in that way “would encourage 
managers to remain ignorant of both 
the law and the facts relating to CFRA 
leave.” In addition, Continental’s 
proposed rule would require proof 
that a manager subjectively knew an 
employee’s leave was legally protected 
and would, “in effect, require a plaintiff 
to negate an employer’s good faith 
as part of the employee’s prima facie 
case.” There is no authority to support 
such a principle, said the court.

Justice Sandy R. Kriegler con-
curred with the majority’s decision 
upholding the dismissal of the FEHA 
claim, but dissented from the reversal 
of the dismissal of the CFRA and 
wrongful termination claims, con-
cluding that Avila never requested a 
leave.

The court reinstated Avila’s claim 
for wrongful termination in addition 
to the CFRA claim and sent the case 
back to the trial court for further pro-
ceedings. (Avila v. Continental Airlines, 
Inc. [2008] 165 Cal.App.4th 1237.) ]

Limitations Period Begins to Run When 
Employee Learns of Actual Injury

The time for filing a complaint al-
leging employment discrimination in 
violation of a federal civil rights stat-
ute begins to run when the employee 
knows or has reason to know of the 
injury that is the basis of the action, 
not when he or she learns that the 
action may be illegal, according to 
the Ninth Circuit Court of Appeals. 
Although Lukovsky v. City and County of 
San Francisco involved a claim under 42 
USC Secs. 1981, 1983, and 1985. The 
court’s ruling is equally applicable to 
other anti-discrimination statutes.

The six plaintiffs named in the 
case applied for the position of perma-
nent mechanic with the San Francisco 
Municipal Transportation Agency at 
various times starting in 1998 and 
ending in 2000. None was hired. Two 
filed a lawsuit in January 2005, and the 
other four filed in March 2006. The 
plaintiffs alleged that the employer 
gave preferential treatment to Asian 
and Filipino applicants who did not 
meet the minimum qualifications for 
the job. They also alleged that the 

employer modified the requirements 
for the position in late 2000 to make 
it easier to hire Asian and Filipino ap-
plicants and that it failed to provide 
sufficient information about the posi-
tion to non-Asian and non-Filipino 
candidates. They contended that, by 
taking these actions, the employer 
violated 42 USC Secs. 1981, 1983, 
and 1985.

The district court dismissed both 
lawsuits, holding they were filed after 
the statute of limitations had run. The 
plaintiffs appealed. 

Court of Appeals Decision

The Ninth Circuit agreed with the 
district court’s reasoning. Where, as 
here, the federal statute does not have 
its own statute of limitations, federal 
courts borrow the state’s statute of 
limitations for the same type of injury, 
it instructed. In a case such as this, 
California’s limitations period is one 
year. However, it explained, “although 
California law determines the length 
of the limitations period, federal law 
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determines when a civil rights claim 
accrues,” and “under federal law, a claim 
accrues when the plaintiff knows or has 
reason to know of the injury which is 
the basis of the action.”

The plaintiffs argued that their 
claims did not accrue until they knew 
both that they were not hired and 
that unqualified Asians and Filipinos 
had been hired. They contended 
they did not know about the hiring 
of Asians and Filipinos until less than 
a year before filing their lawsuits. “In 

Circuits, all of which have concluded 
that “the claim accrues upon awareness 
of the actual injury, i.e., the adverse 
employment action, and not when the 
plaintiff suspects a legal wrong.”

The court also found the position 
taken by its sister courts consistent 
with Delaware State College v. Ricks 
(1980) 449 U.S. 170, in which the 
Supreme Court focused on when the 
plaintiff in a Title VII and Sec. 1981 
suit became aware of the adverse em-
ployment decision. “Ricks concluded 
the statute of limitations under both 
commenced when the adverse deci-
sion was communicated to Ricks, 
even though the consequences of the 
action were not fully felt at that time,” 
explained the court.

Turning to analogous cases in its 
own circuit, the court pointed to Davis 
v. United States (9th Cir. 1981) 642 F.2d 
328, involving the Federal Tort Claims 
Act, where the court determined that 
the statute of limitations began to run 
when the plaintiff knew he had been 
injured, not when he first had reason to 
suspect governmental negligence. 

The court was not persuaded by 
the plaintiffs’ reliance on language in 
two other Ninth Circuit cases, because 
those cases did not address the issue 
presented in this case. “These stray 
remarks in cases that did not actually 
confront the issue before us do not 
compel us to disagree with our sister 
circuits that a claim accrues under 
federal law when the plaintiff knows 
or has reason to know of the actual 
injury,” it said.

Two doctrines that sometimes op-
erate to extend a statute of limitations 
were not applicable here, concluded 
the court. The parties agreed that eq-
uitable tolling, which would extend the 
time for filing if a reasonable plaintiff 
would not have known of the existence 
of a claim within the filing period, did 
not apply. 

However, the plaintiffs argued 
that the city and county should be 
equitably estopped from relying on 
the statute of limitations as a defense 
because it made misrepresentations 
about the application process which 
hid that it was hiring unqualified Asian 
and Filipino applicants.

The court was not persuaded. 
“The primary problem with plaintiffs’ 
argument is that their alleged basis for 
equitable estoppel is the same as their 
cause of action,” said the court. The 
plaintiffs could not point to any fraud-
ulent concealment or action separate 
from the wrongdoing that was the basis 
of their claim to prevent them from 
filing a timely complaint. (Lukovsky v. 
City and County of San Francisco [9th 
Cir. 2008] 535 F.3d. 1044.)  ]

Other circuits have 
concluded that ‘the 
claim accrues upon 

awareness of the 
actual injury.’

other words,” said the court, “plaintiffs 
contend that knowledge of ‘injury’ 
includes both the actual injury (failure 
to hire) and the legal wrong (racial 
discrimination).”

The court identified the central 
issue to be “what do we mean by ‘in-
jury,’ that is, what must the plaintiffs 
‘discover’ — that there has been an 
adverse action, or that the employer 
acted with discriminatory intent in 
performing that act?” It noted that, 
while this issue has not been specifi-
cally addressed in the Ninth Circuit, 
it has been decided in the Third, Fifth, 
Sixth, Seventh, Eighth, and Tenth 
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One-Year Limitations Period on FEHA Claim
Not Unconscionable Arbitration Provision 

In a private sector case with public 
sector application, the Second District 
Court of Appeal ruled that a manda-
tory arbitration agreement that in-
cludes a one-year statute of limitations 
provision did not unreasonably restrict 
the employee’s ability to vindicate his 
rights under the Fair Employment 
and Housing Act. Reversing the trial 
court, the Court of Appeal declined 
to vacate the arbitrator’s award which 
found that the employee had failed 
to timely submit his FEHA claim to 
arbitration. 

The lawsuit involved a claim 
for age discrimination filed by Luis 
Turcios against his employer, Pearson 
Dental Supplies. Turcios had been 
hired by the company in 1999, when 
he was 59 years old. In 2001, he signed 
a dispute resolution agreement mak-
ing arbitration the sole remedy for 
any claim arising in, or related to, 
his employment. The DRA provided 
that such disputes must be submitted 
to binding arbitration within one year 
from the date the matter arose or when 
the employee first became aware of the 
facts giving rise to the dispute. 

Pearson fired Turcios on January 
31, 2006. On April 5, 2006, Turcios 
filed an age discrimination complaint 
with the Department of Fair Employ-

ment and Housing. DFEH issued a 
right-to-sue letter on April 14, 2006. 

On October 2, 2006, Turcios filed 
a lawsuit against Pearson, alleging age 
discrimination, wrongful discharge, 
and breach of contract. The company 
asserted 31 affirmative defenses to 
the complaint but did not mention 
the dispute resolution agreement. 
The trial court was made aware of the 
arbitration agreement on February 20, 
2007. Two days later, Pearson formally 
demanded that the case be submitted 
to binding arbitration. It filed a peti-
tion to compel arbitration and pro-
vided the court with the DRA but did 
not mention the one-year limitations 
period. Turcios opposed the motion, 
arguing that Pearson had waived its 
right to arbitration by participating in 
the litigation. Turcios made no refer-
ence to the one-year statute of limita-
tions period, nor did he explain to the 
court why he had not first submitted 
his claim to arbitration. 

The trial court granted Pearson’s 
petition to compel arbitration under 
the terms and conditions set forth in 
the DRA. 

On July 24, 2007, during the ar-
bitration proceeding, Pearson asserted 
that Turcios did not timely submit his 
claims to binding arbitration. Pear-

son argued before the arbitrator that 
the statute of limitations defense was 
properly brought before the arbitrator 
and that issues involving timeliness can 
be resolved only in binding arbitration. 
In response, Turcios charged that his 
right to arbitrate was tolled during 
the pendency of the civil action, that 
the one-year limitations period was 
substantively unconscionable, and 
that Pearson’s request for arbitration 
was untimely. 

Turcios charged that 
his right to arbitrate 

was tolled during
 the civil action.

The arbitrator sided with Pear-
son, finding that Turcios had failed 
to submit his claims within the one-
year period required by the DRA and 
thereby waived his right to proceed in 
arbitration against his employer. 

Pearson filed a petition with the 
court to confirm the arbitrator’s award. 
In response, Turcios argued that the 
DRA’s one-year limitations period 
violated his unwaivable FEHA rights 
because the FEHA allows for a two-
year statute of limitations. 

The trial court denied Pearson’s 
motion to confirm the arbitration 
award and concluded that the arbitra-
tor had ruled in excess of his jurisdic-
tion. The court reasoned that Pearson 
could not deny Turcios the arbitral 
forum because the company success-
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fully had compelled arbitration in the 
first place. By doing so, the court said, 
Pearson waived the contractual time 
limit and “must accept the validity of 
the arbitration forum for a hearing on 
the merits.”

On appeal, the court focused 
first on whether the arbitrator had 
exceeded his powers by rendering an 
award in favor of Pearson. “For good 
or ill,” said the Court of Appeal, “the 
scope of judicial review of arbitration 
awards is extremely narrow. Courts 
may not review the merits of the con-
troversy, the sufficiency of the evidence 
supporting the award, or the validity 
of the arbitrator’s reasoning.”  

In general, the court continued, 
citing DPA v. CCPOA (2007) 152 
Cal.App.4th 1193, 185 CPER 50, an 
arbitrator’s award is not reviewable for 
errors of fact or law, whether or not 

the error appears on the face of the 
award or causes substantial injustice 
to the parties. 

Despite these principles, Turcios 
argued that the trial court must vacate 
an arbitrator’s award when it violates 
a party’s statutory rights or a well-
defined public policy. In his case, he 
asserted that the arbitrator’s applica-
tion of the one-year limitations period 
contravened public policy because it 
shortened the FEHA limitations pe-
riod. The Court of Appeal disagreed. 

Armendariz v. Foundation Health 
Psychcare Services (2000) 24 Cal.4th 
831, 144 CPER 69, established that 
an arbitration agreement cannot serve 
as a vehicle for the waiver of statutory 
rights created by the FEHA or as a 
means of effectively curtailing those 
rights. Armendariz instructed that the 
minimum procedural requirements 

for arbitration of FEHA claims must 
include a neutral arbitrator, adequate 
discovery, a written decision sufficient 
to permit limited judicial review, and 
imposition of arbitration costs on the 
employer, not the employee. 

The court in Armendariz did not 
discuss what would constitute an un-
lawful time restriction on an employee’s 
FEHA claim. However, the appellate 
court in Martinez v. Master Protection 
Corp. (2004) 118 Cal.App.4th 107, 
concluded that an arbitration agree-
ment which required an employee to 
notify the employer of all claims within 
six months of the date the claim arose 
was substantively unconscionable. 
The shortened limitations period in 
that arbitration agreement was “insuf-
ficient to protect its employees’ right 
to vindicate their statutory rights,” the 
court said in Martinez. 
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and interest arbitration. Included are a table of cases, bibliography, and index.

This Guide is designed for day-to-day use by anyone involved in a grievance arbitration, interest arbitration, or 
factfinding case.

cper No matter what side of the argument you are on, you always find 
people on your side that you wish were on the other.
      — Jascha Heifetz, violinist

          

By Bonnie Bogue and Frank Silver • 3rd edition (2004) • $12     http://cper.berkeley.edu

Pocket Guide to  
Public Sector Arbitration: California



74     c p e r  j o u r n a l      No. 192

In the present case, the Court of 
Appeal read Martinez narrowly, find-
ing, “It did not hold that an arbitral 
limitation period that is shorter than 
the FEHA’s is per se unenforceable.” In 
Martinez, the court noted, the arbitra-
tion agreement severely truncated the 
limitations period, reducing it from 
one year to six months. And, the ques-
tion arose in the pre-arbitration con-
text; it involved determining whether 
to order arbitration in the first place. 
Here, in contrast, the issue arose after a 

employment disputes to administra-
tive review or civil litigation, reasoned 
the court, it was not unreasonable 
for the parties also to eliminate the 
one-year period during which the 
plaintiff would otherwise have been 
required to exhaust his administrative 
remedies before the DFEH. Based on 
this reasoning, the court concluded 
that the contractual requirement to 
commence arbitration within a year 
after the dispute arises is comparable 
to the one-year period within which a 
plaintiff must file a lawsuit for statutory 
discrimination after obtaining a right-
to-sue letter from the DFEH. 

The court also pointed out that 
the entire time frame in the case — 
from firing to lawsuit — took only 
eight months. Therefore, said the 
court, “it cannot be said that the one-
year arbitral limitation period provided 
insufficient time for [Turcios] to vin-
dicate his FEHA rights in an arbitral 
forum.” 

In an unpublished portion of the 
decision, the court noted that Turcios 
never argued that the one-year time 
limitation was unconscionable when 
he opposed Pearson’s motion to com-
pel arbitration in the trial court. And, 
said the court, because Turcios failed 
to raise unconscionability in a timely 
manner when he had the opportunity 
to do so, he forfeited his claim that the 
court, not the arbitrator, should rule 
on that question. 

Finally, the court entertained 
Turcios’ assertion that Pearson was 
estopped from asserting the one-year 
statute of limitations period once the 

matter had been referred to arbitra-
tion. Turcios stressed that Pearson 
did not raise the issue of arbitration 
during litigation until after the one-
year limitation period had expired. And, 
when it sought to compel arbitration, 
it advised the trial court that there 
was an enforceable arbitration agree-
ment, and that Turcios would not be 
prejudiced by granting its petition to 
compel arbitration. 

Concluding that Turcios raised 
these same facts in opposing Pearson’s 

The court found that 
the one-year 

limitations period
 was more than

 adequate.

court-ordered arbitration, and Turcios 
never claimed the one-year limitations 
period was unconscionable.

Relying on the factual record, the 
court found that the one-year limita-
tions period was more than adequate 
for Turcios to vindicate his FEHA 
rights had he timely proceeded to ar-
bitration. After he was fired on January 
31, 2006, he filed his administrative 
complaint with DFEH on April 4, 
2006, and received a right-to-sue letter 
nine days later, on April 14. Therefore, 
the court calculated, only two-and-a-
half months elapsed from Turcios’s 
firing to issuance of the right-to-sue 
letter. Having agreed not to submit 

Turcios failed to raise 
unconscionability in a 

timely manner.

summary judgment motion before the 
arbitrator, the court again referred to 
case law that prohibits the trial court 
from reviewing the arbitrator’s factual 
or legal conclusions. Moreover, the 
court added, even if substantive review 
of the arbitrator’s decision were per-
missible, the evidence does not support 
the estoppel claim because Turcios 
was on notice that Pearson believed 
his claim was barred by the one-year 
statute of limitations before it peti-
tioned the court to compel arbitration. 
Therefore, Turcios could have asserted 
that the one-year limitations period 
was unconscionable when he opposed 
the petition to compel arbitration. 
(Pearson Dental Supplies v. Superior 
Court of Los Angeles; Luis Turcios, RPI 
[2008] 166 Cal.App.4th 71.) ]
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• Contract Interpretation
• Training

State of California, Dept. of 
Corrections and Rehabilitation, and 
California Correctional Peace Offi-
cers Assn. (5-21-07; 11 pp.).  Representa-
tives: Edmund K. Brehl (labor relations 
counsel) for the state; Fred Wasilewski 
(hearing representative) for the union.  
Arbitrator: Bonnie G. Bogue.

Issue: Did the department violate 
Sec. 7.05.G of the collective bargaining 
agreement when it stopped providing 
“side-handle” baton training to cor-
rectional officers after such batons were 
replaced by another type of baton?

Association’s position: (1) Section 
7.05.G requires the department to 
provide correctional officers with four 
hours of annual training in the use and 
certification of side-handle batons. Since 
early 2005, in violation of the contract, 
no such training has been provided.

(2) In March 2005, the department 
proposed as its “last and best final offer” 
the issuance of a new type of “expand-
able” baton. Since then, expandable ba-
tons have been issued to all correctional 
officers instead of side-handle batons. 
This has no bearing on the contractual 
requirement to provide side-handle ba-
ton training.

(3) During negotiations, the de-
partment did not give notice it in-
tended to change the application of Sec. 
7.05.G.  

Employer’s position: (1) The depart-
ment properly exercised its managerial 
discretion when it elected to issue ex-
pandable batons. 

(2) Principles of contract law pro-
vide that a party will not be required 
to perform an idle act when conditions 
that existed when a contract was formed 
no longer exist. Having the department 
provide side-handle baton training when 
such batons are no longer used would be 
an illogical and unreasonable interpreta-
tion of the contract.

Arbitrator’s holding: Grievance de-
nied.

Arbitrator’s reasoning: (1) A contract 
provision does not have to be imple-
mented when the reason for the provi-
sion no longer exists. An axiom in the 
interpretation of labor agreements is 
to avoid an interpretation that yields a 
harsh or nonsensical result. The union’s 
requested remedy — side-handle baton 
training in every institution — would 
yield an unreasonable result because 
side-handle batons are no longer used, 
and training officers to use such ba-

tons would be a waste of department 
resources. 

(2) When the CBA was negotiated, 
the parties were not aware that side-
handle batons would be phased out. 
Had they known, they likely would have 
negotiated conditional language that 
required side-handle baton training only 
if such batons were in use.

(3) This award cannot be cited as 
precedent to declare other parts of the 
contract meaningless merely by claiming 
changed circumstances. Each case de-
pends on its own facts, contract language, 
and bargaining history.

(4) The department acted within 
its reserved managerial right to change 
safety equipment and introduce the new 
baton. The effect of this action was to 
render a piece of safety equipment re-
dundant and training on that equipment 
without purpose.

(5) The state did not violate contract 
Sec. 7.05.G. If side-handle batons are 
again put in service by the department, 
then the association, at that time, can 
act to enforce the contractual training 
requirement.

 (Binding Grievance Arbitration) 
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• Contract Interpretation
• Vacancy Posting

Hayward Education Assn., CTA/
NEA, and Hayward Unified School 
Dist. (1-14-08; 18 pp.).  Representatives: 
Roy A. Combs and Joshua A. Stevens 
(Fagen Friedman & Fulfrost) for the 
district; Samual DeHaven (chapter 
services consultant) for the association.  
Arbitrator: William E. Riker.

Issue: Did the district violate the 
collective bargaining agreement by fail-
ing to post vacant adult-school contract 
positions, or portions of the contract 
position[s], and fill them according to 
the contract?  

Association’s position: (1) In 2006, 
two adult school teachers retired from 
their contract positions. Both were 
subsequently reemployed to teach half 
of their prior courseload on a tempo-
rary contract basis. In the past, contract 
employees were reemployed as hourly 
employees after they retired, never 
as contract employees, because such 
re-employment violates the collective 
bargaining agreement.

(2) The district is required to post 
notice of a position vacated by a retiree 
and fill it with a properly credentialed in-
dividual. Instead, the district posted part 
of the two retiring teachers’ positions 
that had been broken up. The district 
violated the contract by failing to post 
either of the two vacated positions.

(3) The contract requires that bar-
gaining unit members be interviewed 
for a posted position before outside 
applicants. The district interviewed one 
outside applicant before the grievant.

(4) Article 14 of the contract re-
quires the district to measure all inter-

viewed applicants based on experience, 
district and site seniority, and evaluations 
of past performance. The district did 
not follow these criteria because the ap-
plicant hired over the grievant had less 
work experience and seniority. 

(5) The grievant is entitled to a 
full-time contract position, effective 
2006-07, with backpay. 

District’s position: (1) The associa-
tion’s grievance is based on the assump-
tion that there was a vacancy under the 
contractual definition in Article 14. But, 
because there were temporary substitute 
employees available to fill the vacancy 
sought by the grievant, there was no 
such contractually defined vacancy 
available, and thus no contract violation 
occurred.

(2) In the past, when a contract 
teacher retired and then was reemployed 
on a part-time basis, neither the portion 
of the position retained nor the part 
given up was posted. Though not re-
quired to do so, the district posted part 
of the two retiring teachers’ positions as 
a single position.  

(3) Even if the district violated the 
contract by failing to post the positions, 
it followed proper procedure in filling 
the position it did post. The hiring panel 
found the successful candidate to be the 
most acceptable person for the position. 
The principal and the retired incumbent, 
who was one of the interviewers, deny 
that they treated the grievant unfairly. 

Arbitrator’s holding: Grievance sus-
tained.

Arbitrator’s reasoning: (1) The district 
gave proper notice that the two retiring 
teachers would be given an opportunity 
to return. There were no improper ne-

gotiations with the two employees. 
(2) The district has a past practice 

of reemploying retiring teachers in part-
time positions. The definition of “va-
cancy” under Article 14 allowed the two 
retirees to be given first consideration to 
teach on a reduced schedule. 

(3) Regardless of management 
prerogative, once the decision is made 
by the district to post a position, the 
district must adhere to Article 14. The 
district’s argument that since there was 
no vacancy, there could be no violation 
of Article 14, is rejected. A position was 
posted, and this subsequent posting and 
interview process can be reviewed by an 
arbitrator.

(4) The district did not violate the 
contract by scheduling an outside candi-
date to be interviewed before the griev-
ant. The scheduling order of the persons 
being interviewed is not material.

(5) The principal and the interview 
panel violated the contract by failing to 
specifically consider the hiring criteria 
enumerated in Article 14. The inter-
viewer’s testimony reveals that while 
the hiring decision was not biased, the 
contract criteria were not applied. The 
grievant is to be made whole for any dif-
ference in income lost as a result of the 
failure to select her for the position. 

 (Binding Grievance Arbitration) 

• Contract Interpretation
• Overtime

City of Santa Rosa and Santa Rosa 
Police Officers Assn. (3-10-08; 14 pp.) 
Representatives: Cynthia O’Neill, for the 
city; Alison Berry Wilkinson, for the as-
sociation. Arbitrator: Paul D. Staudohar 
(CSMCS Case No. ARB-06-0595).
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R e p r i n t  S e r v i c e
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Relevant Contract Provision: Ar-
ticle 40, Overtime; Sec. 40.1 — If the 
employee works either a 4/10 or 5/8 
schedule, and is required by the City 
to work more than forty (40) hours per 
week, employees shall be compensated 
for such overtime hours at the rate of 
1.5 times the regular rate of pay. Sec. 
40.2 — If the employee works a three (3) 
day — twelve and one half (12.5) hour 
schedule, they shall be compensated at 
the overtime rate for all hours worked 
in excess of thirty seven and one half 
(37.5) hours in a work week. During the 
“payback week” which occurs once every 
twenty eight (28) day cycle, they shall be 
compensated at the overtime rate for all 
hours in excess of forty seven and one 
half (47.5) hours. Sec. 40.3 — An em-
ployee may elect overtime pay as CTO 
for those overtime hours that are under 
the FLSA weekly overtime requirement. 
Sec. 40.4 — The overtime rate shall be 
as provided by the FLSA.  

Issue: Did the city violate Article 40 
by using the city overtime rate — which 
includes base pay, educational incentive 
pay, and motorcycle pay — for hours 
over the daily schedule, and using the 
FLSA regular rate formula only for hours 
over the FLSA 171-hour threshold? If so, 
what is the remedy? 

Association’s position: (1) Under the 
FLSA, non-exempt employees receive 
overtime at one-and-one-half times the 
employee’s regular rate of pay for each 
hour worked beyond the maximum 
period. “Regular rate” is defined as “all 
remuneration for employment paid to, 
or on behalf of the employee.” Examples 
of compensation that must be considered 
in computing the regular rate of pay 
for overtime include shift differentials, 
educational incentives, longevity pre-
miums, hazardous-duty pay, and special 
assignment pay.

(2) The memorandum of under-
standing includes several specialty pay 
provisions that provide an additional 
percentage of base salary per month 
and that must be included in the FLSA 
overtime rate. Examples of specialty pay 
include completion of the POST pro-
gram, riding motorcycles, and fluency 
in Spanish. While the plain language 
of the MOU requires that all specialty 
pay be included in the overtime rate for 
all purposes, the city has not included 
specialty pay in computing the MOU 
overtime rate.

(3) Since 1985, the collective bar-
gaining agreement has stated that the 
“overtime rate shall be as provided by 
the FLSA.” Although the agreement 

requires payment of overtime on a more 
generous basis than the FLSA, the city is 
contractually obligated to pay the FLSA 
overtime rate, which is higher than the 
MOU overtime rate. 

(4) According to two unit members 
who were at the bargaining table in 1985, 
the intent of the overtime language was 
to ensure that all specialty pay received 
on a regular basis was included in the 
overtime pay. In 1985, there were only 
two categories of specialty pay — edu-
cational incentives and motorcycle pay. 
Because these categories were covered in 
the MOU’s overtime rate, the city was in 
compliance. The city fell out of compli-
ance when specialty pay was extended 
to other categories in 1996 and 1999, 
and it did not include this in overtime 
calculations. 

(5) The city unduly relies on a letter 
from the association’s counsel in which 
he inquired whether the city intended 
to have a two-tier approach to overtime 
— one rate for MOU overtime and the 
other for FLSA overtime. The city never 
formally responded, and it continued its 
practice of having only one overtime rate 
that included FLSA-mandated premium 
pay for educational incentives and mo-
torcycle pay. 

(6) The association did not waive 
its rights under the MOU. In a 2005 
meeting, the city sought to explain how 
it calculated overtime, but did not explain 
why it does not calculate all overtime 
hours, FLSA and MOU, at the regular 
rate required by the MOU. The issue 
carried over into negotiations but was 
not resolved.

(7) The appropriate remedy is 
backpay for association members whose 
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overtime was improperly calculated from 
August 2005 to the present. 

City’s position: (1) The association 
did not prove that the city violated the 
MOU. There are inherent ambiguities 
in Article 40. However, this is because 
the city generously pays overtime for 
any combination of work and paid leave 
that pushes an employee over his or her 
work schedule.

(2) The association’s assertion that 
“regular hourly rate of pay” in Sec. 40.1 
and “overtime rate” in Sec. 40.4 both 
refer to the FLSA rate is incorrect. It 
requires the reader to ignore the par-
ties’ use of the word “hourly” in Sec. 
40.1. Had the parties intended MOU 
overtime and FLSA overtime to be paid 
at the same rate, they would have used 
the phrase “regular rate” consistently 
throughout the agreement. 

(3) Association officers and labor 
representatives agreed to a two-tier 
system of overtime compensation where 
daily MOU overtime and FLSA over-
time are paid at different rates. Unspo-
ken beliefs of association witnesses do 
not establish a violation.

(4) Despite the association attorney’s 
letter requesting confirmation of the 
two-tier approach to overtime rates in 
February 1986, he acknowledged during 
1999 negotiations that the two-tier for-
mula was “within the letter of the law.” 

(5) The association’s expressed and 
documented agreement with the two-tier 
formula proves that the parties never 
intended to pay MOU overtime at the 
FLSA rate. Each time the association 
raised the issue of MOU overtime during 
negotiations, it abandoned the effort and 
signed a successor agreement. 

(6) For 27 years, the daily MOU 
overtime rate has included only base 
pay, educational incentive pay, and mo-
torcycle pay. As the parties added other 
specialty pay provisions, the city made 
it clear, and the association understood, 
that these would be excluded from the 
MOU overtime rate. The association’s 
filing of the instant grievance seven 
months after the parties settled on the 
current MOU demonstrates that the par-
ties reached agreement on all issues. The 
association’s claim that the dispute has 
been ongoing is disingenuous. Failure 
to achieve a provision through negotia-
tion should not be resuscitated through 
arbitration.

(7) A firmly established past practice 
exists because the language in Article 
40 has been included and consistently 
interpreted for 27 years. The practice 
is unequivocal, clearly enunciated and 
acted upon, and readily ascertainable 
as a fixed and established practice. It is 
binding on both parties. 

Arbitrator’s decision: The city did 
not violate Article 40 of the MOU in 
its calculation of overtime to the police 
officers. 

Arbitrator’s reasoning: (1) Under the 
FLSA, all forms of regularly received 
compensation are part of the employee’s 
rate of pay for purposes of calculating 
overtime. Thus, if an employee regularly 
receives a shift differential in addition to 
base pay, that additional pay is factored 
into the overtime calculation for FLSA 
purposes.

(2) Here, the city calculates its own 
overtime rate, called MOU overtime, 
that is equal to an employee’s base 
hourly rate plus educational incentive 

pay and motorcycle pay — the only two 
categories of specialty pay included in the 
MOU overtime rate. While an employee 
may regularly receive extra pay for be-
ing on a SWAT team or for fluency in 
Spanish, this does not impact the MOU 
overtime calculation. The MOU over-
time is generous to employees because it 
is paid on a daily basis and includes paid 
leave when an employee does not actually 
work. FLSA overtime is based on hours 
worked in a week and does not include 
time not actually worked. 

(3) Testimony that a member of 
the 1985 negotiating team intended the 
language in the contract to include all in-
centive pays in determining the overtime 
rate is not convincing. At that time, there 
were only two types of specialty pay, 
educational incentive and motorcycle 
pay. Both were counted in calculating 
MOU overtime and FLSA overtime. As 
more specialty pays were added, they 
were excluded from the calculation of 
overtime pay, and the association never 
filed a grievance challenging that calcu-
lation. Bargaining notes from the 1999 
negotiations reveal an agreement on the 
way the city calculated FLSA pay and the 
association’s long-time counsel’s agree-
ment with the city’s position that the 
formula was legitimate. 

(4) When the issue of including spe-
cialty pays in addition to the two already 
included arose during negotiations, the 
city would not yield on its position. In 
fact, a quid pro quo existed between the 
parties whereby the city approved addi-
tional specialty pays but only if excluded 
from the MOU overtime rate. 

(5) During the 2005 negotiations, 
the association questioned whether the 
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city’s method of calculating overtime 
was in compliance with the FLSA and 
whether the FLSA overtime calculation 
was included in a list of issues proposed 
for possible interest arbitration. The 
parties reached an agreement before 
arbitration was necessary. However, 
seven months later, the association filed a 
grievance on the issue of FLSA overtime 
calculation. 

(6) Article 40 is ambiguous, and it is 
contradicted by practice, as overtime is 
paid on a daily rather than weekly basis, 
and paid leave qualifies as “work.” Sec-
tion 40.0’s statement that “the overtime 
rate shall be as provided by the FLSA” 
could mean, as the association urges, that 
the MOU rate must include all specialty 
pay because it is part of an employee’s 
regular compensation. However, the 
language could also refer simply to the 
FLSA rate of time-and-one-half and 
signal the city’s intention to comply 
with the act. 

(7) Because the contract language is 
unclear, it is appropriate to examine the 
lengthy past practice of using the two-
tier formula for calculating overtime. 
Despite its opposition to the method, 
the association did little to formally 
challenge it. 

(8) Sustaining the grievance would 
give the association a benefit it did 
not obtain at the bargaining table. 
Negotiation is the appropriate way to 
achieve clarification or modification of 
Article 40. 

(Binding Grievance Arbitratin)

• Discipline 
• Just Cause

Service Employees International 
Union, Loc. No. 1021, and Superior 
Court of California, County of Sono-
ma (6-23-08; 13 pp.). Representatives: Su-
zanne Price (Wiley Price & Radulovich) 
for the employer; Vincent Harrington 
(Weinberg, Roger & Rosenfeld) for the 
union. Arbitrator: C. Allen Pool. 

Issue: Was the grievant’s three-day 
suspension and subsequent termination 
warranted? 

Court’s position: (1) The grievant 
exceeded the scope of her authority as 
a courtroom clerk when she continued 
a trial date, contacted the jury commis-
sioner to cancel a jury panel, and sched-
uled a trial in the judge’s courtroom. 
The three-day suspension issued to the 
grievant in July 2007 was warranted. 

(2) The grievant heightened the 
tension in the courtroom when she told 
an uncooperative litigant that the bailiff 
had a gun. 

(3) The two acts of misconduct were 
similar in nature and part of a pattern of 
poor judgment. 

(4) Termination was warranted in 
light of the grievant’s receipt of the prior 
three-day suspension, a letter of repri-
mand, and a counseling memo. 

Union’s position: (1) The grievant 
may have exercised an error in judg-
ment, but did not engage in intentional 
misconduct deserving of a three-day 
suspension. 

(2) The evidence does not establish 
what occurred in the courtroom and, 
thus, does not establish grounds for 
discharge. 

(3) The employer did not follow the 
progressive disciplinary procedures set 
out in the court’s personnel plan. 

Arbitrator’s holding: Grievances 
sustained. 

Arbitrator’s reasoning: (1) The per-
sonnel plan provides for discipline “for 
cause,” and that discipline will follow 
a progressive discipline procedure that 
includes one or more warnings and/
or suspension before termination is 
imposed. 

(2) The evidence does not support 
the allegation that the grievant performed 
judicial duties outside her authority and 
without authorization from the judge. 
The grievant was instructed to call the 
judge if the parties reached a settlement, 
and she followed these instructions. In 
her eagerness to assist, she volunteered 
to contact the jury commissioner and 
call the trailing case. When instructed 
by the judge to reverse the actions she 
had taken, she complied. 

(3) Imposition of the three-day 
suspension is at odds with progressive 
discipline. She had no prior suspensions, 
and the letter of reprimand arose from 
an incident not similar to the events that 
formed the basis of the suspension. 

(4) There is not sufficient proof that 
the grievant engaged in misconduct in 
the small claims courtroom. The litigant 
ignored the bailiff’s instructions, and the 
litigant’s behavior caused the grievant to 
feel threatened. 

(5) Although the bailiff felt that the 
grievant’s use of the word “gun” caused 
the litigant to become defensive, other 
witnesses testified that members of the 
court staff have been heard to refer to the 
bailiff as the “man with the gun.”
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(6) The court failed to interview a 
third witness to the incident and thus 
compromised the integrity of the inves-
tigation. The court lacked just cause to 
terminate the grievant. 

(Binding Grievance Arbitration)

• Class Size
• Contract Interpretation
• Teacher Workday

Vallejo Education Assn., CTA/
NEA, and Vallejo City Unified School 
Dist. (7-5-08; 14 pp.) Representatives: 
Rebecca Flanigan, (CTA Napa-Solano 
Regional Uniserv) for the association; 
Reynaldo Santa Cruz (Asst. Supt. of 
Human Resources) and Bruce Sarchet 
(Littler Mendelson) for the district. 
Arbitrator: Katherine J. Thomson (AAA 
Case No. 74-39000049 08).

Issue: Did the district violate the col-
lective bargaining agreement by requir-
ing the grievants to teach and perform 
other teaching-related responsibilities in 
language arts for students who were not 
on their homeroom rosters? If so, what 
is the appropriate remedy?

Association’s position: (1) The district 
violated the contractual class-size maxi-
mum of 32 elementary school students 
when it required the grievants to teach 
language arts to students who were not 
on their homeroom roster, since the 
teachers were responsible for teaching, 
correcting papers, assigning grades, and 
holding discussions with parents, if nec-
essary, for more than 32 students. Adding 
students to a teacher’s classroom each day 
violates the class-size maximum, even if 
an equal number of students leave at the 
same time to be taught language arts in 
another classroom.

(2) The parties did not intend that 
elementary teachers teach more than 32 
students. The language of the contract 
is intended to place some limits on the 
number of students assigned to a teacher 
to create the best learning environment 
for the students and limit the workload 
of the teachers. 

(3) The district violated the spirit of 
the contract when it required students 
to change teachers, thereby mirroring 
what takes place at the secondary level, 
where there are student contact limits. 
Drafters of the contract recognized the 
differences between elementary school 
classes and secondary school classes. 
Because students change teachers in 
secondary schools, the contract sets 
maximum student contacts as well as 
maximum class sizes in the secondary 
schools. It also provides for 500 minutes 
of preparation time every 10 student 
days for the secondary school teachers, 
who may teach the same subject all day. 
In elementary school, the teacher must 
prepare lessons in five subjects every 
day, but has only 1,800 minutes a year 
of preparation time. 

(4) The association had no notice 
that elementary students would be 
changing classes, or it would have clari-
fied the provisions relating to student 
contacts. The district should not be 
able to gain in arbitration what it did 
not obtain in bargaining. The implied 
contact limit in elementary school is the 
same as the class-size maximum — 32 
students.

(5) The district violated the contract 
when it failed to pay the grievants for the 
additional students they were assigned 
to teach. One grievant should have been 

paid for each of the 25 students over the 
maximum, and the other should have 
been paid for each of the 13 students 
over the maximum. 

(6) The district also violated the 
contract by failing to pay the grievants 
for the extra hours they worked. The 
agreement provides that the length of 
the duty day cannot be more than 30 
minutes longer than the student day. The 
grievants regularly performed two hours 
more work because of the additional 
language arts students. The teachers did 
not volunteer to do the extra work.  This 
work, including parent contacts, was part 
of their professional duties. Logically, the 
work had to be done after the duty day 
and should be compensated. The con-
tract requires teachers to be paid hourly 
for work requested by the site manager.

(7) The district had other options 
for implementing a language arts inter-
vention program.  At another elementary 
school, teacher leaders instruct students 
in the intervention program. Class-
room teachers are not assigned extra 
students. 

District’s position: (1) As a program 
improvement school, the elementary 
school was required to implement an 
intervention program for students who 
are at least two years below grade level 
in English-language arts. These students 
are grouped and taught language arts 
separately.

(2) Because an equal number of 
students left the classroom when differ-
ent students entered for language arts, 
the grievants did not teach more than 
32 students at one time. They took at-
tendance for only 32 students, not the 
additional students that came into class 
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for language arts. Each was responsible 
for completing only 32 report cards and 
holding only 32 parent conferences.

(3) The agreement contains no 
maximum number of student contacts for 
elementary school teachers. If the parties 
had intended to address student contact 
maximums in the contract, they knew 
how. The association is asking the arbi-
trator to add student contact language to 
the contract, which she cannot do. 

(4) The association’s request that 
the arbitrator set the number of student 
contacts at 32 students per day is in 
sharp contrast with the methodology the 
parties adopted for secondary schools, 
where student contact maximums are 
four to five times greater than class 
size maximums. Secondary teachers are 
responsible for attendance, grades, and 
parent contacts for all students in each 
class they teach. The one-to-one rela-
tionship of student contacts and class size 
that the association advocates is not sup-
ported by the rationale that motivated 
the parties to limit student contacts in 
the secondary schools.

(5) Purported bargaining history 
that indicated the 32-student maximum 
was negotiated when the parties knew 
there were no students coming in and 
going out is without foundation and is 
contradicted by a teacher’s testimony 
that he had worked as a team teacher 
while at the district, when students were 
“in and out” of his classes. Because no 
class exceeded 32 students, the district 
has no obligation to pay the grievants 
for overages. 

(6) As they were not required to 
stay at school more than 6.5 hours, the 
grievants’ duty day was not extended. 

The contract contemplates that teach-
ers actually work more than the duty 
day when it states, “Preparation time 
excluding scheduled preparation time…
for elementary unit members shall be 
scheduled at the professional discretion 
of the unit member.” 

(7) The parties’ contract provides 
that past practice is not enforceable. 
Even if past practice were considered, 
a past practice is not established unless 
it is unequivocal, clearly defined and 
acted upon over a reasonable period of 
time, and mutually accepted by the par-
ties. The association’s evidence on past 
practice concerning the language arts 
program in 2006-07 goes back only one 
year and is not readily ascertainable.

Arbitrator’s holding: Grievance de-
nied.

Arbitrator’s reasoning: (1) The evi-
dence is that the term “class size” has 
meant the number of students in a 
classroom at one time. There is no 
indication that the term has a different 
meaning in elementary school than in 
secondary school. The contract does not 
contain a prohibition on assignment of 
additional students for some subjects or 
a penalty, as long as the class size does 
not exceed 32. 

(2) The lack of a contractual student 
contact maximum for elementary school 
indicates the parties did not anticipate 
that elementary teachers would teach 
other than the 32 students assigned to 
their homeroom rosters. There is no 
evidence that the parties intended to 
measure an elementary teacher’s work-
load by student contacts. For this reason, 
the association’s argument that 32 is the 

student-contact maximum, as well as the 
class-size maximum, fails.

(3) The arbitral principle that a party 
should not be able to gain in arbitration 
what it could not obtain in bargaining ap-
plies to provisions that were proposed by 
the party but not accepted. There is no 
evidence that the district unsuccessfully 
proposed in arbitration that elementary 
teachers be assigned different students 
for different subjects.

(4) There is no dispute that the 
grievants performed some extra work 
because of the assignment of different 
students to their language arts classes, 
but there was no evidence that the teach-
ers were required to be onsite longer 
than the 30 minutes beyond the student 
day allowed by the contract. Therefore, 
the duty day was not lengthened.

(5) Although the off-duty time 
necessary to prepare for classes, correct 
papers, and assign grades was longer, the 
parties have not pointed to any contrac-
tual limit on preparation time. As the 
association has not shown that the extra 
work performed by the grievants was the 
kind for which the parties intended extra 
compensation, no pay was due.

(Binding Grievance Arbitration)
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Supervisors as Teachers, Not Taskmasters
What does the word “bureaucracy” bring to mind?  

Images of endless lines, piles of paperwork, and frustrating 
battles over rules and red tape. But some bureaucracies are 
clearly more efficient and responsive than others. Why? In 
Teaching, Tasks, and Trust, political scientists John Brehm and 
Scott Gates argue that the answer depends on the roles that 
middle managers play in teaching and supporting front-line 
employees who make the bureaucracy work.

The authors use a range of modeling and statistical 
methods to analyze employees in federal agencies, police 
departments, and social service centers. They find that 
employees who feel they have received adequate training 
from their supervisors have a clearer understanding of 
the agency’s mission, which leads to improved efficiency 
within their departments. Quality training translates to 
trust — employees who feel supported and well-trained 
are more likely to trust their supervisors than those who 
are constantly monitored and engulfed in a strict hierarchy. 
Managers who “stand up” for employees — to the media, 
government, and other agency officials — are particularly 
effective in cultivating the workers’ trust. And trust, the 
authors find, motivates superior job performance and 
commitment to the agency’s mission. Employees who trust 
their supervisors work harder, put in longer hours, and are 
less likely to break rules. The authors also demonstrate that 
once supervisors gain trust, they enjoy greater latitude in 
influencing how employees allocate their work time.

Brehm and Gates explain how executive roles are 
interrelated — training and protection for employees gives 
rise to trust, which provides supervisors with the leverage 
to stimulate improved performance. This new model — 
that frames supervisors as teachers and protectors instead 
of taskmasters — has widespread implications for training 
a new generation of leaders and creating more efficient 
organizations.

Teaching, Tasks, and Trust: Functions of the 
Public Executive, by John Brehm and Scott Gates (2008) 
176 pp. Russell Sage Foundation, http://www.russellsage.
org/. Harcover, $27.50.

Coming Soon: Online Collective Bargaining 
Database

The Labor Project for Working Families has received 
a grant from the Alfred P. Sloan Foundation to build an 
online database of work and family collective bargaining 
clauses. This unique resource, to be launched in 2009, will 
provide a searchable format for union contract provisions 
on various work and family issues including family leave, 
childcare, elder care, flexible work options, parent-teacher 
conferences, adoption, and bereavement.

LPWF will partner with Microsearch Corp. (a 
technology consulting firm that specializes in web-based 
information access solutions for unions) to create a secure 
password-protected database that will enable storage, 
research, and retrieval of model contract language. The 
database will include fact sheets, information on essential 
elements of good/effective contract clauses, and an overlay 
of state policies that might impact a union’s bargaining. 

The online database will be structured to give union 
negotiators the ability to choose from multiple collective 
bargaining agreements as they move through different 
negotiation cycles. For example, a union representative 
who is negotiating on “childcare” for the first time can 
search for language indexed with a “beginner” tag and pull 
up model language suited to an initial bargaining proposal. 
Other union negotiators will be able to search language 
relevant to an intermediate or advanced negotiation process. 
The database also will allow unions to submit model and 
negotiated contract provisions on work and family issues. 

Labor Project’s Online Database of Work & Family 
Contract Provisions. For more information about this 
project or to submit contract language, contact Vibhuti 
Mehra at the LPWF: Email: vibhuti@working-families.org; 
phone: (510) 643-6813.

Labor Federation Goes Digital
U.C. Berkeley’s Labor and Employment Library is 

digitizing 100 years of California labor history. The library 
at the Institute for Research on Labor and Employment 
has created a digital repository of the publications of the 
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California Labor Federation, AFL-CIO. The collection 
includes proceedings and papers dating back to 1901, 
from the records of the American Federation of Labor 
and Congress of Industrial Organizations. While the 
project is not yet completed, the repository is ready for use 
through the U.C. Berkeley Library website, and also in the 
California Digital Library’s Calisphere and Online Archive 
of California (OAC).  

California Labor Federation Proceedings: 
Digitization. Documents may be viewed online at the The 
University of California, Berkeley Library, http://www.irle.
berkeley.edu/library/digital_collections/calfed/  or through 
The Online Archive of California: http://content.cdlib.
org/search?style=oacimg&sort=title&relation=ark:/13030/
kt0489q6r6. For more information, contact IRLE Librarian 
Terry Huwe, thuwe@library.berkeley.edu/.

Law in Plain English
This textbook, now in its fourth edition, offers a 

concise introduction to the American legal system for 
those without a legal background. The book’s coverage 
is cross-disciplinary, informed by the literature of law, 
business administration, and the social sciences, especially 
public administration and policy. Its goal is to give non-
lawyers in these areas a lucid overview of the workings of 
the American legal system as it may affect individuals and 
organizations in their interactions with each other. It offers 
clear explanations of how to brief a case and how statutes 
and regulations are codified in the United States.

The Dynamics of Law (4th edition), by Michael 
S. Hamilton and George W. Spiro (2008) 232 pp. M.E. 
Sharpe, http://www.mesharpe.com/index.htm/. Hardcover, 
$89.95; softcover, $44.95.

Gender Equality for Blue-Collar Women
Women have made a lot of progress in the workplace 

since Title VII of the Civil Rights Act of 1964 prohibited 
gender-based discrimination. But discrimination is still 
widely practiced in many ways, denying women access and 

opportunity, particularly in blue-collar occupations that  
long have been dominated by men.

Jeanie Ahearn Greene brings the experiences of blue-
collar women to life through interviews and analysis that 
expose the challenges they face on a daily basis. A police 
officer, a local union president, and others describe the 
negative situations they encounter in every facet of their 
work lives — from the hiring process to socializing with 
coworkers to relationships with supervisors — and discuss 
their coping mechanisms.

The author explores the social, political, and economic 
implications of enduring gender discrimination, and 
concludes with a series of recommendations that challenge 
all concerned to change the status quo. 

Blue-Collar Women at Work with Men: 
Negotiating the Hostile Environment, by Jeanie Ahearn 
Greene (2008) 209 pp. Union Communication Services, 
Inc., http://www.unionist.com/. Hardcover, $59.95.

Telling It Like It Is
Straight-talk at work! Grumblings in offices everywhere 

suggest that there is not much that we crave more, but do 
not get often enough. Beyond Bullsh*t reveals the dynamics 
of bullsh*t and why it has become the corporate etiquette 
of choice. It also explains how telling it straight contributes 
to personal well-being and business success.

After decades of research and consulting, Samuel A. 
Culbert is convinced that straight-talk at work is possible. But 
it requires more than luck and willing people. Straight-talk is 
the product of thoughtful, caring relationships built on trust 
and a commitment to look out for one another’s success. 
Culbert describes this brand of truthfulness as “a caring, 
other-sensitive, candor-on-demand, loyalty-producing, 
intimacy-escalating, give-and-take relationship, leading 
to enhanced personal and organizational productivity.” 
From an organizational perspective, says the author, there 
is no greater contribution to operational effectiveness and 
success than conversations in which people with conflicting 
viewpoints discuss their differences forthrightly.
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Beyond Bullsh*t: Straight-Talk at Work, by Samuel 
A. Culbert (2008) 168 pp. Stanford University Press, http://
www.sup.org/. Hardcover, $24.95.

The Positive Effects of Minimum-Wage 
Increases

As various states consider minimum wage boosts, 
and with Democratic presidential nominee Barack Obama 
proposing that the minimum wage be raised and indexed 
to adjust for cost-of-living increases, researchers at the 
University of California, Berkeley’s Institute for Research 
on Labor and Employment (IRLE) have found that such 
increases do benefit the lowest-paid workers and do not 
have negative effects on their employment.  

“Minimum Wage Effects Across State Borders: 
Estimates Using Contiguous Counties,” by campus labor 
economist Arindrajit Dube, T. William Lester, and IRLE 
Director Michael Reich, compared all neighboring U.S. 
counties across state borders with different minimum-
wage levels between 1990 and 2006. The exhaustive study 
carefully controlled for local economic conditions, an 
important advance over previous studies. It also controlled 
for county size, population, and geographic region. The 
study found no adverse employment effects in counties with 
a higher minimum wage.

The researchers posit that their findings may be due to 
the fact that a higher minimum wage attracts more workers 
and reduces a firm’s vacancy rate; in addition, they say, 
decreased turnover increases productivity and reduces the 
cost of expanding employment. “It appears that minimum-
wage increases are not job killers — they are job-vacancy 
killers,” says Reich.

Minimum Wage Effects Across State Borders: 
Estimates Using Contiguous Counties. For the full text 
of this study, as well as other minimum-wage research, 
consult the website of the Institute for Reseach on Labor 
and Employment, http://www.iir.berkeley.edu/research/
minimumwage.html/.

American Time Use Survey
Economists have long been interested in how people 

spend their time. Until recently, however, studies of this 
nature lacked high-quality data. In 2003, after years of 
study and preparation, the United States Bureau of Labor 
Statistics initiated the annual American Time Use Survey. 
Respondents report how they spend their time (in 15 minute 
intervals), and with whom and where they spend it. These 
detailed data afford economists the opportunity to gain a 
better understanding of everyday life. 

Contributors to this book reveal findings with 
numerous implications for the U.S. labor market. The 
authors examine topics such as child care, housework, 
household production and consumption, and shift work. 
For example, in “Day, Evening and Night Workers: A 
Comparison of What They Do in Their Nonwork Houses 
and With Whom They Interact,” the author examines work 
timing across the 24-hour day and how the timing impacts 
our ability to interact with family and friends. She also looks 
at whether the timing of work affects individuals’ health and 
welfare, and therefore whether a particular work schedule 
imposes a certain cost on workers. 

How Do We Spend Our Time: Evidence From 
the American Time Use Survey, edited by Jean Kimmel 
(2008) 188 pp. W. E. Upjohn, http://www.upjohninst.org/. 
Hardcover, $40; softcover, $15.

Funding Formulas for California Schools
Education advocates and budget junkies can go 

online to read the Public Policy Institute’s analysis of a 
funding formula proposal by the Governor’s Committee on 
Education Excellence. In this paper, researchers examine 
the committee’s proposal for a finance system that would 
consolidate a large number of current K-12 revenue 
programs into just two: a base program serving the needs of 
all students, and a targeted program providing supplemental 
funds for disadvantaged students. This new approach would 
call for two fundamental changes in current policy. First, 
the state would have to transfer its revenue authority to 
local school districts. And, second, the state would have to 
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allocate a larger share of K-12 revenues to districts with 
high proportions of disadvantaged students. The full text 
is available online at no charge.

Funding Formulas for California Schools II: An 
Analysis of a Proposal by the Governor’s Committee on 
Education Excellence, by Ray Reinhard, Heather Rose, 
Ria Sengupta, and Jon Sonstelie (July 2008) 50 pp. Public 
Policy Institute of California, http://www.ppic.org/main/
home.asp/.
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Reprint Service
Copies of PERB decisions and orders are available from 

CPER at $.30 a page. When ordering, identify the decision by 
the case title and decision number given at the beginning of 
each abstract. Send your prepaid order to CPER, Institute for 
Research on Labor and Employment, 2521 Channing Way, 
University of California, Berkeley, CA 94720-5555. Make checks 
payable to Regents, U.C. (The number of pages in each decision 
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(Note: PERB headquarters in Sacramento will provide 
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documents section of all state depository libraries, including the 
libraries of major universities. Most county law libraries and 
major law school libraries also receive copies. The decisions also  
are available on PERB’s website at http://www.perb.ca.gov.)

Dills Act Cases

Unfair Practice Rulings

Charge dismissed for failure to state prima facie case: 
CDCR.

 (Swan v. State of California [Dept. of Corrections & 
Rehabilitation], No. 1961-S, 7-17-08; 11 pp. dec. By Mem-
ber Dowdin Calvillo, with Chair Neuwald and Member 
Wesley.)

Holding: The charging party’s unfair practice charge 
was timely filed but was dismissed because it failed to dem-
onstrate that CDCR discriminated against him or interfered 
with any rights granted to the charging party under the 
Dills Act. 

Summary: The charging party, a correctional officer, 
brought an unfair practice charge against the California 
Department of Corrections & Rehabilitation, alleging 
violations of his rights under the Dills Act.

The board agent issued a dismissal letter, finding the 
charging party failed to state a prima facie case. The B.A. 
found that while the charging party attempted to plead the 
charge as an interference and/or discrimination case, the 
basis of the charge was that CDCR violated a provision of 
its negotiated agreement with the union that represents the 
charging party. Specifically, the charging party’s contention 
was that he was denied an assignment despite meeting all eli-

gibility requirements for preferred post positions under the 
procedure laid out in the collective bargaining agreement. 

The B.A. explained that PERB does not have jurisdic-
tion over disputes arising out of a bargaining agreement 
unless a charge based on violation of the agreement also 
would constitute an independent unfair practice charge. 
According to the B.A., the charging party attempted to 
frame his complaint as interference and/or discrimination. 
However, the charge failed to allege sufficient facts or legal 
authority for the interference violation to constitute an 
independent unfair practice charge.

The B.A. also rejected the charging party’s claim of 
discrimination. The agent found circular reasoning in the 
charging party’s claim that he was denied an assignment 
because he bid on the assignment. The charge also lacked 
sufficient factual and legal support to constitute an indepen-
dent unfair practice charge. Accordingly, the board agent 
dismissed the charge. 

The charging party appealed the board agent’s deci-
sion. On appeal, CDCR argued that the charge was untimely 
because it was filed more than six months after the charg-
ing party knew or should have known that he would not 
receive the assignment that he had requested. The board 
determined that there was no way for the charging party 
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to know that he would not receive the assignment until he 
was told so. Since he was informed of CDCR’s decision 
within six months of the current charge, it was not untimely. 
Nevertheless, the board agreed with the board agent with 
respect to the charging party’s failure to state a prima facie 
case for violations of the Dills Act. Consequently, PERB 
affirmed the board agent’s dismissal of the charge. 

EERA Cases

Unfair Practice Rulings

Failure to follow established procedure provides prima 
facie case of retaliation: Oakland USD.

(Gregory v. Oakland Unified School Dist., No. 1965, 
6-26-08; 8 pp. dec. By Member Wesley, with Chair Neuwald 
and Member Rystrom.)

Holding: The board agent’s dismissal was reversed 
and the case remanded to the general counsel because the 
charging party’s unfair practice charge was timely filed and 
she asserted facts sufficient to establish a prima facie case 
of retaliation under EERA.

Summary: The charging party was a paraprofessional 
with the Oakland USD and a member of a bargaining unit 
represented by AFSCME. Due to various circumstances, and 
under the advice of her union, the charging party requested 
and received several transfers to different schools within 
the district. Eventually, she was assigned to assist children 
with special needs at Brookfield Elementary School. The 
charging party believed she lacked the necessary medical 
background to effectively assist the children. Attempts to 
contact the district regarding a new assignment went unan-
swered and training was never made available. One month 
after she was assigned to Brookfield, the charging party 
was informed that she was not a suitable candidate for the 
position due to her lack of medical experience. 

While the charging party continued to seek alterna-
tive assignments from the district, she was told that she had 
been absent from work without cause. When the charging 
party refused to complete the necessary leave forms, she was 

told that a meeting would be scheduled with the district’s 
human resources department. Days later, the charging party 
discovered that she had not been paid for several days during 
the period in which she awaited medical training. 

When the charging party received a letter offering 
COBRA health benefits following her separation from the 
district, she immediately contacted AFSCME. One week 
later, she received a letter claiming that she had abandoned 
her position, that this was cause for termination, and that 
she had the right to a hearing. The charging party requested 
a hearing and that her benefits not be terminated. The 
benefits were revoked days later. While the district asserted 
that a second, identical letter was sent, the charging party 
denied ever receiving it. 

Six months later, AFSCME informed the charging 
party that a meeting with the district was scheduled for 
August 17, 2007. The district contended there had been a 
previous meeting scheduled in February 2007. 

The charging party filed her charge on August 15, 
2007, alleging the district terminated her employment be-
cause of her protected activity. The board agent dismissed 
the charge, finding it was untimely filed. The charging party 
appealed the B.A.’s determination and argued that she stated 
a prima facie case for retaliation under EERA. 

The board examined the timeliness issue, noting that 
the effective date of termination triggers the running of the 
six-month statute of limitations. Because the charging party 
filed her charge on August 15, 2007, any unfair practice 
charges that occurred on or after February 15, 2007, were 
timely filed. The board determined that it was “clear” that 
the charging party’s official termination came after February 
15. While the district alleged that it sent identical letters 
to the charging party dated January 16, 2007, and Febru-
ary 16, 2007, both letters stated that dismissal proceedings 
“will be initiated” if the charging party did not contact the 
district’s human resources department. The district claimed 
that a meeting had been scheduled for February. However, 
it could not specify the actual date, produce correspondence 
informing the charging party, or document that a meeting 
ever took place. Because the charging party requested that 
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a hearing be held before her termination would become 
effective, and there was no evidence of a meeting, she could 
not have been officially terminated until some time after 
February 15, 2007. Accordingly, the board found the charge 
to be timely filed. 

Examining the merits of the unfair practice charge, the 
board observed that the charging party engaged in protected 
activity when she sought assistance from AFSCME regard-
ing a transfer. Further, the board explained, the district’s 
knowledge of the activity is evident in a letter from the 
charging party to the district, informing it of her contact 
with AFSCME and request for a transfer. 

The board also found a nexus between the protected 
activity and the adverse action taken against the charging 
party. First, PERB noted the adverse action’s temporal 
proximity to the protected activity. Further, the board found 
“numerous and obvious” departures from the district’s 
established procedures. These included the district’s two 
identical letters a month apart offering the charging party 
the opportunity for a hearing — the second of which the 
charging party denied receiving. Additionally, while the 
district insisted that it scheduled a February meeting, it was 
unable to pinpoint the exact date, provide documentation 
that it informed the charging party of the meeting, or prove 
that the meeting ever took place. All agreed that even if a 
meeting had taken place, the charging party had not been 
present. Finally, the charging party never received a final 
notice of termination — even after she met with the district 
in August. Thus, the board determined, the failure to follow 
established procedure, coupled with the temporal proximity 
of the protected activity to the adverse employment action, 
was sufficient to state a prima facie case of discrimination 
in violation of EERA.

Accordingly, PERB reversed the board agent’s dis-
missal and remanded the case to the general counsel’s office 
for proceedings consistent with the decision. 

Charge dismissed for failure to show actual impact on 
work hours: Beverly Hills USD. 

(Beverly Hills Education Assn. v. Beverly Hills Unified 
School Dist., No. 1969, 7-8-08; 13 pp. dec. By Member Dow-
din Calvillo, with Chair Neuwald and Member Wesley.)

Holding: The charge was dismissed because the 
charging party failed to show that a non-negotiable unilat-
eral change had affected negotiable work hours and that it 
had demanded to bargain over the issue. 

Summary: The district ordered teachers to give par-
ents copies of their child’s examinations for review outside 
the classroom. Previously, test results could be reviewed only 
in the classroom. The association filed an unfair practice 
charge alleging this was a unilateral change made without 
providing the association an opportunity to bargain. The 
association also alleged that the district retaliated against its 
vice president after he sent a letter to parents urging them 
to continue to review exams in the classroom.

The Office of the General Counsel issued a complaint 
on the retaliation charge, while the board agent dismissed 
the unilateral change and refusal to bargain allegations. The 
association appealed the dismissals.

The association conceded that the district had no duty 
to meet and confer over the decision to require teachers to 
provide exams to parents on request. However, it argued 
that the new policy increased teachers’ work hours because 
it forced teachers who released their prior exams to write 
new ones for subsequent years. The association contended 
that additional work hours are a negotiable subject. Thus, 
according to the association, the district was required to bar-
gain over those effects prior to implementing the policy. 

Before addressing the association’s allegations, PERB 
rejected the district’s argument that it should apply an abuse 
of discretion standard to the board agent’s decision. Citing 
precedent, it explained that it is well founded that the board 
applies a de novo standard when reviewing a board agent’s 
dismissal of an unfair practice charge.

Turning to the association’s charges, the board cited 
Salinas UHSD (2004) No. 1639, 167 CPER 89, establish-
ing that the charging party has the burden of alleging facts 
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demonstrating that the policy actually impacts employees’ 
work hours. In Imperial USD (1990) No. 825, 86 CPER 66, 
the board explained that an actual impact on work hours 
may be shown by an increase in instructional time or a 
decrease in preparation time that has the effect of length-
ening the workday or shortening existing duty-free time. 
Further, in Lake Elsinore S.D.  (1987) No. 646, 71X CPER 
12, PERB held that there is no unilateral change in work 
hours when the effect on the teachers’ workday is “indirect 
and speculative.” 

Based on these principles, the board concluded that 
the association failed to allege facts demonstrating that the 
new policy had an actual impact on teachers’ work hours. 
PERB noted that the association did not contend that in-
structional hours were lengthened. Further, the association 
relied solely on allegations from one teacher who stated that 
he worked additional hours outside of the normal workday 
rewriting examinations that had been released to parents. 
The board criticized the allegations for failure to establish 
the length of that teacher’s workday before or after the adop-
tion of the new policy, and suggested that several factors 
could contribute to the teacher’s need to work additional 
hours to create examinations. 

The board rejected the association’s argument that 
the district established a presumption that the change had 
a negotiable effect on work hours since it did not stop 
teachers from performing their other prep time duties in 
order to create a new exam. While the board recognized 
such a presumption in Moreno Valley USD (1982) No. 206, 
54 CPER 42, 61, this presumption was overruled in Impe-
rial. Therefore, the association was required to allege facts 
demonstrating the new policy had an actual impact on work 
hours, and it failed to meet the standard because it did not 
show that the teachers had insufficient time to create new 
exams. 

PERB disagreed with the association’s contention that 
the Imperial standard should apply only when a case goes 
to hearing because the cases discussed in that decision all 
involved witness testimony. Pointing to language in Salinas, 
which upheld the dismissal of a charge for failure to show 

requisite impact on the workday, PERB determined that 
the Imperial standard is the same at both the charge and 
hearing stages of the process, and Imperial is appropriately 
applied to determine whether a charge states a prima facie 
case of a unilateral change in work hours.  

Finally, the board determined the association’s memo-
randum expressing a demand to bargain over “the impact 
and effects of requiring tests to be released” failed to provide 
the district with a valid demand to meet and confer because 
the association did not indicate the specific negotiable ef-
fects of the new policy. Accordingly, PERB found that the 
district did not violate EERA by failing to meet and confer 
with the association in response to its demands to bargain 
over the impact and effects of the test release policy. 

HEERA Cases

Unfair Practice Rulings

Failure to rehire was retaliation for grievance filing: 
CSU.

 (California State Employees Assn. v. California State 
University,  No. 1970-H, 7-18-08; 8 pp. dec. + 30 pp. ALJ 
dec. By Member Dowdin Calvillo, with Members Wesley 
and Rystrom.)

Holding: CSU retaliated against the employee for 
filing grievances and an unfair practice charge against the 
university. The employee was awarded reinstatement and 
back wages. 

Summary: Terry Ireland was an equipment technician 
who was terminated after working for three years in the 
Department of Mechanical Engineering, in the College of 
Engineering, at CSU’s San Diego campus. Before his ter-
mination, Ireland received two performance reports. In the 
first, he was given all superior marks; in the second, he re-
ceived mostly outstanding marks with a few good marks. 

During Ireland’s third year of employment, Karen 
May-Newman was appointed the new chair of the depart-
ment. Several months later, Ireland filed a grievance com-
plaining that he was performing supervisory work over a 
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superior employee, Greg Morris, without being properly 
compensated. The allegations upset Morris, who told Ire-
land that he should tear up the grievance. CSU denied the 
grievance, and Ireland did not pursue it further.

Two months after Ireland filed his grievance, May-
Newman informed him that he would not be reappointed 
to a fourth year — a fourth reappointment would have made 
Ireland a permanent employee. He was not given a reason 
for the termination. Ireland’s second grievance, alleging his 
termination was in retaliation for the first grievance, was 
denied. Soon after, Ireland’s vacant position was filled on an 
emergency basis. The chosen employee was an acquaintance 
of the department chair and performed the same duties as 
Ireland. After he was hired, the new employee was given 
training on new procedures and a new machine in the lab. 

May-Newman subsequently revised the job descrip-
tion for Ireland’s former position. The chair found the old 
description confusing and revised it to ensure that the new 
employee would have the necessary qualifications. The job 
was posted as a permanent position, and May-Newman 
directed the search process. Previous selection committees 
had included two faculty members, both of whom would 
have been supportive of Ireland. However, May-Newman 
excluded them and replaced them with three unit members, 
including Morris. Neither of the other two search commit-
tee members was employed in the mechanical engineering 
department, and one had no direct experience with the 
principal machines used in the position. The four appli-
cants for the position included Ireland and the employee 
who replaced him on an emergency basis. Ireland was not 
among the two candidates granted an interview. Ultimately, 
the employee who had replaced Ireland was hired for the 
permanent position, and California State Employees Asso-
ciation filed the instant unfair practice charge on Ireland’s 
behalf, alleging CSU’s failure to rehire him was in retaliation 
for his prior grievances. 

The administrative law judge found that Ireland en-
gaged in protected activities when he filed his grievances 
and that CSU was aware of his activities. Thus, the lone 
issue was whether there was a nexus between the activities 

and the adverse action taken against him. The ALJ turned 
to circumstantial evidence including temporal proximity 
together with facts that might demonstrate the employer’s 
unlawful motive. PERB agreed with the majority of the 
ALJ’s findings. However, it noted the absence of an im-
portant analytical step evaluating the legitimate business 
necessity of CSU’s actions. 

While the ALJ observed that Ireland’s termination and 
the emergency filling of his position were not alleged in the 
complaint and time-barred, both incidents were decided by 
Ireland’s supervisor — the chair of the department — and 
thus may serve as background evidence of her motivation 
not to rehire him. 

The ALJ looked to the temporal proximity between 
Ireland’s first grievance and his termination, contradictory 
reasons for the termination from the department chair, and 
Ireland’s generally excellent performance reviews prior to 
his termination. From this, she determined that Ireland’s 
supervisor’s complaints about his job performance were 
pretextual and put forth to hide the unlawful, retaliatory 
motives. The ALJ also determined that CSU’s decision to 
replace Ireland with an emergency employee and then train 
that employee to perform duties Ireland had experience 
performing was unlawfully motivated and not a result of 
Ireland’s job performance. 

Next, the ALJ found the department chair’s decision 
to issue a new job description and permanently fill the posi-
tion shortly after Ireland’s unfair practice charge suggested 
unlawful motivation. Further, the ALJ noted the “striking 
similarities” between the old and new descriptions, and that 
the employee hired as Ireland’s emergency replacement 
lacked the computer knowledge required in the new job 
description and acquired this qualification only when CSU 
provided training.  

PERB disagreed with the ALJ’s conclusion that there 
was no legitimate reason for CSU to revise the job descrip-
tion. The board noted that the revision served the legiti-
mate business purpose of ensuring that the job description 
met the current needs of the department and accurately 
reflected the position’s duties. However, the board agreed 
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with the ALJ that given the evidence of May-Newman’s 
past retaliation against Ireland for filing grievances, and 
her knowledge that Ireland would only narrowly meet the 
modified qualifications, Ireland’s protected activities, and 
not the business necessities of the department, motivated 
May-Newman to modify the job description. Accordingly, 
PERB found that CSU failed to establish that it would have 
revised the job description in the same way had Ireland not 
engaged in protected activity. 

The board rejected the ALJ’s determination that CSU 
departed from established procedures in its composition of 
the search committee. PERB explained that CSEA failed 
to demonstrate there was an established procedure. Also, 
PERB disagreed with the ALJ that there was no legitimate 
reason to replace faculty members on the search committee 
with unit members. As the board observed, May-Newman 
explained that the members were appointed to the search 
committee because she felt they were best able to evaluate 
the applicants’ skills. However, the evidence showed that 
one of the technicians appointed to the committee lacked 
experience as a technician and another was Morris, who 
had demonstrated animosity toward Ireland. Thus, the 
board determined that CSU failed to prove that it would 
have selected the committee members even if Ireland had 
not engaged in protected activity and, therefore, agreed 
with the ALJ that the composition of the committee was 
unlawfully motivated. 

While the board agreed with the ALJ that the com-
mittee’s failure to grant an interview to Ireland was unlaw-
fully motivated, it disagreed that there was no legitimate 
business purpose to its decision. Rather, the board noted, 
May-Newman and Morris gave Ireland low rankings be-
cause of his weak application and their concern about his 
ability to perform the job. But, citing May-Newman’s past 
retaliation against Ireland and Morris’ animosity toward 
him, the board could not conclude that May-Newman and 
Morris would have ranked Ireland as low had he not engaged 
in protected activity. While the board rejected the ALJ’s 
conclusion that there was no legitimate reason for Ireland’s 
failure to be rehired — the legitimate reason was that he 

was not selected by the search committee — it determined 
that the ranking process itself was tainted. Thus the record 
failed to establish that Ireland would not have been one of 
the two top applicant’s even if retaliatory motive had played 
no part in the hearing process. 

Finally, PERB rejected the ALJ’s conclusion that an 
adverse inference should be drawn against CSU based on 
its failure to call one of the selection committee members 
as a witness. When a party fails to call a witness assumed 
to be favorable to the party, a rule applied by the National 
Labor Relations Board permits the ALJ to infer that the 
witness would have testified adversely to the party. In Victor 
Valley CCD (1986) No. 570 69X CPER 18, the board refused 
to draw such an inference. It explained that because both 
parties had the opportunity to call the selection committee 
member, and neither did, no adverse inference should have 
been drawn. 

Accordingly, PERB concluded that CSU violated 
HEERA by failing to rehire Ireland in retaliation for pro-
tected activities. The board awarded reinstatement and 
backpay. 

Duty of Fair Representation Rulings

Withdrawal of appeal granted: AFSCME, Loc. 3299.
(Woolfolk v. AFSCME, Loc. 3299,  No. 1966-H, 

6-26-08; 2 pp. dec. By Chair Neuwald, with Members 
Rystrom and Dowdin Calvillo.)

Holding: The withdrawal of the charge was granted 
in the best interests of the parties and consistent with the 
purposes of HEERA.

Summary: The charging party filed an unfair practice 
charge alleging AFSCME, Local 3299, provided him with 
inadequate representation during disciplinary proceedings. 
The board agent dismissed the charge. The charging party 
appealed the decision but ultimately withdrew the appeal. 

Upon review of the record, the board determined 
the withdrawal was in the best interests of the parties and 
consistent with the purposes of HEERA. Accordingly, the 
board granted the withdrawal. 
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MMBA Cases

Unfair Practice Rulings

Knowledge of conduct, not legal significance, begins 
limitations period: Orange County Fire Authority.

(Orange County Professional Firefighters Assn., IAFF, 
Loc. 3621 v. Orange County Fire Authority,  No. 1968-M, 
6-30-08; 8 pp. dec. By Member McKeag with Member 
Wesley; Member Rystrom dissenting.)

Holding: The six-month statute of limitations began 
when the charging party discovered the conduct leading to 
the charge, and not when the charging party discovered the 
legal significance of the conduct. Because the charging party 
knew or should have known that the bargaining unit had 
been modified long before six months prior to the instant 
charge, the filing was untimely and the charge dismissed. 

Summary: Prior to 2001, the charging party rep-
resented the firefighter and fire management bargaining 
units of the fire authority. The Orange County Employees 
Association represented the general employees unit, the 
supervisory management unit, and the mechanics and ser-
vice center unit, which included the fire mechanic positions. 
During contract negotiations in 2001, OCEA and the fire 
authority reached a five-year agreement that eliminated 
the mechanics and service center unit and placed all clas-
sifications in the general and supervisory units. An appendix 
to the MOU listed all of the positions in the general and 
supervisory units, including the fire mechanic classifications. 
The MOU was posted on the Internet in April 2003. 

In April 2006, the charging party submitted a request 
to remove certain mechanic and technician classifications 
from the general and supervisory management units and to 
establish a new unit for those classifications. Two months 
later, the charging party and the fire authority met to discuss 
whether fire mechanics should remain part of the general 
employees bargaining unit or be placed in a separate unit. 
Unable to resolve the issue, the matter was submitted to the 
fire authority’s board of directors, pursuant to its employee 
relations resolution. A board of directors meeting was held 

on November 16, 2006, to discuss the issue. According to 
the charging party at that meeting, it first learned that the 
fire authority and OCEA agreed to eliminate the fire me-
chanics bargaining unit and place the classifications in the 
OCEA-represented general employees unit. 

On April 6, 2007, the charging party filed an unfair 
practice charge alleging the fire authority failed to comply 
with its employee relations resolution, and thereby violated 
the MMBA, when it placed fire mechanics in the general 
employees unit represented by OCEA. The charging party 
appealed the board agent’s finding that the charge was 
untimely filed. 

An unfair practice charge must be filed with PERB 
within six months of the date the charging party first knew 
or should have known about the offending actions. In Empire 
USD  (2004) No. 1650, 168 CPER 92, PERB stated that it 
is the knowledge of the conduct, and not discovery of the 
legal significance of the conduct, that triggers the six-month 
statute of limitations.

The board rejected the charging party’s assertion 
that it first discovered both the facts revealing the unlaw-
ful conduct and the legal significance of the conduct at the 
board of directors meeting in November 2006. Rather, the 
board determined, what the charging party discovered at 
that meeting was merely the legal significance of the unit 
modification about which it knew or should have known. 
PERB reasoned that since unit modifications are “signifi-
cant undertakings that require a substantial commitment 
of time and resources,” at a minimum the charging party 
should have discovered that the prior unit was eliminated 
and the fire mechanics were transferred during its organi-
zational efforts of 2003. Thus, the board determined the 
six-month statute of limitations began to run on April 3, 
2006, the day the charging party submitted its request for a 
unit modification. Since this was more than one year before 
the instant charge was filed, it was properly dismissed as an 
untimely filing.

Member Rystrom dissented from the majority’s deci-
sion. She observed that there was no evidence in the record 
to support a finding that the charging party should have 
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known prior to the November 2006 board of directors meet-
ing that the fire mechanics had been transferred out of their 
bargaining unit. Further, Member Rystrom took issue with 
the board’s characterization of the organizing effort itself. 
The board stated that, in 2003, the charging party sought 
“restoration of, and placement in, an independent bar-
gaining unit that existed prior to 2001.” Member Rystrom 
explained, however, that the record does not support a 
finding that the charging party sought “restoration” of any 
unit. Rather, the charging party’s amended complaint and 
the “uncontroverted evidence before the Board of the prior 
existence of a fire mechanic’s unit are that such existence 
was discovered on November 16, 2006.”

Further, Member Rystrom found no evidence in the 
record or in applicable law to support a finding that the 
charging party’s organizational efforts would have involved 
significant undertakings from which it can be concluded that 
the transfer should have been discovered. Citing SEIU Local 
99 (Gutierrez) (2007) No. 1899, 185 CPER 100,  Member 
Rystrom explained, “When the Board concludes that the 
charging party should have known facts which trigger a 
statute of limitations, such a finding must be based on 
evidence contained in the record before the Board.” Lack-
ing such evidence, a party’s factual claims in support of its 
statute of limitations defense must be determined during 
the administrative hearing on the complaint.

Accordingly, Member Rystrom would have remanded 
the case to the general counsel’s office with directions that 
a complaint be issued. 

Request for reconsideration denied: Carmichael Rec-
reation & Park Dist.

(AFSCME, Loc. 146 v. Carmichael Recreation & Park 
Dist., No. 1953a-M, 6-27-08; 2 pp. dec. By Chair Neuwald, 
with Members McKeag and Rystrom.)

Holding: The union and the employer were the only 
parties to the initial board decision. Thus, the employee 
who was the subject of the allegations in the initial charge 
lacks standing to request reconsideration. 

Summary: AFSCME Local 146 filed an unfair prac-
tice charge on an employee’s behalf alleging the park district 
interfered with her statutory rights and retaliated against her 
(Carmichael Recreation & Park Dist. [6-27-08] No. 1953-M, 
191 CPER 93). The board dismissed the charges. 

The employee requested that PERB reconsider its 
decision. PERB Reg. 32410(a) governs reconsideration 
requests of board decisions and permits any “party” to a 
board decision to file a request to reconsider the decision 
in the event of extraordinary circumstances. However, in 
John Swett USD (1981) No. 188, 52 CPER 66, the board 
observed that the PERB regulation requires the individual 
or entity seeking reconsideration to have been a party in the 
initial charge. Here, like in John Swett USD, the association 
representing the individual was the charging party.

Accordingly, PERB denied the employee’s request 
for reconsideration of the decision to dismiss the initial 
charge. 
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